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Ivan Padjen(
REINVENTING SYSTEMATIC INTERPRETATION: 
CRITERIA AND USES OF THE TRIPARTITION INTO 

PUBLIC, PRIVATE AND SOCIAL LAW (
The problem of the paper is indicated by the following appraisals. 

The first was made by Ruth Wedgwood at a conference on command responsibility in 2001.
 Her argument ran, roughly, as follows: When a German judge has applied his 500 concepts to facts of a criminal case, he is left with the discretion to sentence the defendant from three and a half to five years of imprisonment; when an American judge has applied all of his 50 concepts, he is left with the discretion between 0 and 20 years of imprisonment. 

The second is Francisco Martin's theory that the US constitution originally was, and has remained till this very day, an international treaty.

The third appraisal was made by Philip Allott in characterizing Thomas Frank's life work as a collosal attempt to export liberal democracy by international law. Allott analyzed seven meanings of liberal democracy to conclude that the meaning, if any, the Founding Fathers had in mind was that the government should protect the minority of the oppulent against the majority.
 

1.1. Colonization

The moral of the findings is that it is not necessarily the best policy to apply American - including Anglo-American – jurisprudential remedies to continental European legal problems. American law, as well as Anglo-American Common Law in general, does not have properties comparable to that of continental European law, that is, Civil Law, which both directs and limits officials to render relatively predictable legal decisions. Bold constitutional interpretations rendered by US federal courts, which may be justified by the rigidity of the US Constitution as an international enactment, would be often a violation of constitutionality in continental European continental legal systems, including both the EU law and the European Convention of Human Rights. Redistribution of wealth, which may be justified by considerations of economic efficinency as well as of political equality, can be instituted best, as demonstrated by the US developments culminating in the New Deal, with little or no judicial review.

The reason why continental European legal scholars nonetheless invoke American jurisprudence as a remedy to continental European legal problems is, as suggested by the title of this section, colonialism. American legal theory, as a part and parcel of Anglo-American thinking, is less imposed on than self-imposed by Continentals. Thus legal scholars as well as other social scientists and even academics in humanities in Central and Eastern Europe have adopted largely anglicized criteria of scholarly excellence, such as Web of Science Core Collection and Scopus.
 The most pathetic development in the same area, which belongs to the Austrian and/or German civil law tradition, are professsors of civil law who do not read German – let alone French or Italian. The submission to the Anglo-American academic culture can be seen also as a reflection of intellectual, political and economic conditions. Continental European legal philosophy in the aftermath of the II World War was split between the still dominant legal positivism, which denied the very possibility of practical philosophy, and a revived legal naturalism, which had little if any impact on legal practice. American constitutional jurisprudence was an indispensable guideline at the time Germany and Italy adopted, largely as a result of American victory in the II World War, constitutional complaint. American federalism was of interest to Europeans by virtue of the fact that the European Union has been, or at least had been till Brexit, the United States of Europe in statu nascendi. A far more important reason, or cause, of the assimilation of the Anglo-American academic culture, as well as of everything else Anglo-American, in the past three or four decades is globalization.

1.2. Re-Systematization
Contrary to the expectations the foregoing remarks may have generated, this paper, as well as a series of studies to which it belongs,
 is advocating adoption – but with adaptation – of a distinctly American theory. It is Harold D. Lasswell and Myres S.  McDougal's policy oriented or configurative jurisprudence (hereinafter: POJ).
 

The reason for adopting POJ is that application of law always includes creation, that is, law-making,
 and POJ is a theory of law-making. Application of law includes creation in that even in the simplest adjudication, such as small claim or misdemeanor proceedings, the most complex task is not de lege lata. It is de lege ferenda, that is, policy-making. It is within the limits of law rather than by naked force. Nonetheless, adjudication is also a point where law and politics are inseparable. POJ can guide creation of law because it is a highly articulated theory de lege ferenda, which is arguably the best framework for legislating and administrating social change, as well as for adjudicating hard cases. 
The reason for adaptating POJ is that POJ has criticized and rejected conventional legal concepts, including legal norms,
 division of laws,
 and, by implication, legal systems. By doing so POJ has denied not only the requirement that law be created within its own limits but also the idea of order, which is the centrepiece of legal philosophy.
 Hence POJ should be adapted to include legal system, which is presupposed by systematic interpretation of law.

While systematization of law is the strongest side of continental European laws, its heyday was the 18th and 19th century.
 A revival of interest in the subject in German, French and English literature in the late 20th century has been concerned primarily with, in Raz’s terms,
 the structure, less with the existence and identity, and only occasionally with the content of legal systems.
 Studies of the content have been concerned more with the unity
 than the division of law. Moreover, contemporary studies on the division into public law and private law tend to either deny it,
 sometimes by treating it as a positive
 rather than an extra-positive
 legal criterion, or hypostasize it, by treating private law as a transcendent substance.
 The idea of social law, which used to be a major problem of legal theory in the first half of the 20th century,
 has almost vanished.
 

The paper is reconstructing a crucial aspect of the continental European conceptions of legal system. It is a re-systematization of the tripartition of law into public law, private law, and social law on the basis of criteria derived from Aristotle’s analysis of justice
 
Concepts about man and society, like the ones analysed in the paper, are essentially contested.
 Hence the paper is developing its concepts as ideal types
 that are composed of building blocks of more prominent conceptions and, at the same time, used against them.
 As ideal types the conceptions do not have a truth value. They are “measuring devices” that direct attention in the study of society.
 But by doing so they may shed a new light on, and link in unexpected ways, familiar phenomena and thus provoke thought and action. The usefulness of the tripartition in systematic interpretation of law is exemplified by the status of associations and the claim that the right to marry is a human right.

Systematic interpretation is used here in the sense of learning the meaning of a law from legal context. It is even broader than logical interpretation in a common French usage. The latter includes interpretation that takes into account history, purpose and context,
 each of which is a distinct criterion in German law (the latter includes also extra-legal values as a criterion of interpretation).
 Systematic interpretation in the sense used here includes also a part of gramatical interpretation in the common French usage, namely, learning the meaning of a law from legal context.
 The opposite of the systematic interpretation is learning the meaning of a law from its non-legal context. The latter includes, in addition to the everyday language in its ordinary or stock uses, extra-legal values (e.g. moral, political) and extra-legal technical expressions (e.g. scientific, medical, financial).

Criteria of systematization of law consist of three interdependent sets. On the one hand, there are criteria of positive law, such as the division of a statute into sections, articles, chapters, parts etc., which are informed by meta-positive criteria. On the other, there are meta-positive criteria, most notably of the division and unity of law, which are informed by positive law. Although the meta-positive criteria rely heavily on extra-positive considerations , the fact that the former are interdependent with positive criteria makes both genuinely legal in that they cannot be substituted for by extra-legal criteria, namely the ones that pertain to, for instance, linguistics, philosophy or sociology. 

To indicate what is meant by meta-positive criteria of division of law it may be convenient to list here the following inter-relations within law that presuppose such criteria: a legal entity (e.g. a legal rule, a right, legal institute, a legal branch etc.): a legal system (e.g. Slovenian, EU, international); a legal rule: a legal value: a legal principle; objective law (the law): subjective law (a right); absolute law: relative law; property (patrimonial) law: non-property (non-patrimonial) law; primary law: secondary law; substantive (material) law: procedural (formal) law; public law: private law; state law: social law; intra-systemic law (sp. a national law): trans-systemic law (esp. private international law): inter-systemic law (sp. early modern international law); criminal responsibility/law: civil responsibility/law: disciplinary responsibility/law; political responsibility/law.

The following sets of arguments are meant to be original contributions to legal scholarship, most notably to legal theory: the formation and use of concepts of legal scholarship as ideal types (section 1.2 ff); the reinterpretation of Aristotle’s analysis of justice that distinguishes, first, establishing justice and corrective justice and, secondly, three functions of corrective justice, namely, criminal, civil and public corrective justice (section 2.1); the reconceptualization of the distinction between public law and private law (section 2.2); the reconceptualization of social law as a type of law between public law and private law (section 2.3); the distinctions between politics, economy, law and other social groups on the basis of the tripartiton of law into public, private and social law (section 2.4). The arguments on the status of associations and the claim that there is a human right to marriage are meant to be preliminary communications (section 3). 

2. Criteria 

Criteria for distinguishing public law and private law can be derived from Aristotle’s analysis of justice.
 It has been transferred to modernity by scholastic scholarship. 
 The reason is that scholasticism is “common sense made pedantic”.
 Hence it has a greater power to explain law than modern philosophy. As Gordley has put it, „if what are ultimately Aristotelian concepts explain our own law, which is rapidly becoming the law of the world, we should ask why these concepts work so well“.

The derivation of criteria for distinguishing public law and private law consists of four steps. First, Aristotle’s analysis is used to identify four functions of justice, namely, distributive and commutative as establishing justice and several functions of corrective justice. Secondly, the distinction between distributive and commutative justice is used to back the traditional distinction between public law and private law. The latter distinction explains in turn why distributive and commutative justice are two functions rather than mutually exclusive forms. Thirdly, Aristotle’s (apocryphal? ) conception of oikonomia (οἰκονομία) backs another traditional concept that is relevant to modern legal orders, namely, that of social law, thus completing the division of laws into a tripartition of private, public and social law. Fourthly, since the identification of a social phenomenon is made by a reference to the reasons and/or rules that constitute the phenomenon, and modern societies are constituted by modern law, the identification of modern polities, economies and many social groups, such as religious communities and even social classes, is made by reference to legal reasons and/or rules. 
2.1.Functions of Justice

According to Aristotle, “the just (man .- I.P.) is the lawful and the equal, the unjust the unlawful and the unequal“
  “(T)he best man is not he who exercises his excellence (αρετή
; hereinafter: virtue) towards himself but he who exercises it towards another“…“Justice in this sense, then, is not a part of virtue but virtue entire“.
 Justice can be also a part of virtue.
 Justice which is a part of virtue is always a proportion. “The just…involves at least four terms; for the persons for whom it is in fact just are two, and the things in which it is manifested, the objects, are two“.
 
Distributive justice is “that which is manifested in distributions of honour or money or the other things that fall to be divided among those who have a share in the constitution (for in these it is possible for one man to have a share either unequal or equal to that of another).“
 Members of distributive justice are in geometrical proportion, which can be exemplified as follows: A (a nobleman): B (a plebeian) = C (a member of both the Upper Hose and the Lower House; pays a tax of 2 ducats a year; serves in the military as an aequestrian officer): D (a member of the Lower House only; pays a tax of 1 ducat a year; serves in the military as a soldier on foot).
 “(A)ll men agree that what is just in distribution must be according to merit in some sense, though they do not all specify the same sort of merit, but democrats identify it with the status of freeman, supporters of oligarchy with wealth (or with noble birth), and supporters of aristocracy with virtue“.

Commutative justice, justice of exchange or commercial justice is secured by cross-conjunction
 and “consists in having an equal amount before and after transaction“.
 Hence members of commutative justice are in arithmetic proportion,
 as demonstrated by the following example: 

Let A be a builder, B a shoemaker, C a house, D a shoe. The builder, then, must get from the shoemaker the latter's work, and must himself give him in return his own. If, then, first there is proportionate equality of goods, and then reciprocal action takes place, the result we mention will be effected, if not, the bargain is not equal, and does not hold; for there is nothing to prevent the work of the one being better than that of the other; they must therefore be equated… For it is not two doctors that associate their exchange, but a doctor and a farmer, or in general people who are different and unequal; but these must be equated. This is why all things that are exchanged must be somehow commensurable. It is for this end that money has been introduced, and it becomes n a sense an intermediate.

Aristotle's idea of corrective, rectifying or remedial justice is encapsulated in the passage that begins with the division of particular justice into two kinds, the first kind being distributive justice. The passage continues as follows:

another kind is that which plays a rectifying part in transactions. Of this there are two divisions; of transactions some are voluntary and others involuntary – voluntary such transactions as sale, purchase, usury, pledging, lending, depositing, letting (they are called voluntary because the origin of these transactions is voluntary), while of the involuntary some are clandestine, such as theft, adultery, poisoning, procuring, enticement of slaves, assassination, false witness, and others are violent, such as assault, imprisonment, murder, robbery with violence, mutilation, abuse, insult.

Aristotle’s passage that analyses corrective justice and commutative justice allows more than one interpretation. The first is that Aristotle, in fact conflates not only commutative justice, which is regulated by the law of contracts, and corrective justice, which is regulated by the law of torts, but also torts and crimes, while dividing the latter two into an obsolete pair of wrongs involving fraud and wrongs involving force.
 Aristotle could be excused for the failure to distinguish between contracts and torts, since he experienced primitive law only. However, if Aristotle was bound to fail it is bewildering that his alleged confusion is reiterated, even without a reference to his work, in contemporary legal scholarship. Thus the opening pages entitled “Contract and Tort” of the volume on contracts in the most ambitious modern encyclopaedia of comparative law treat the two institutes as legal equivalents.
 In addition, the division of wrongs into force and fraud is a central issue of contemporary libertarian debate.
 Hence a more plausible interpretation is that Aristotle, rather than confusing contracts and torts, recognized that members of both are in arithmetic proportion and for that reason can be used interchangeably: the breach of a contractual obligation gives rise to tortuous liability, which can be remedied not only by a judgement but also by a contract.

Distributive justice and commutative justice have something in common. They both consist in giving to each member of a social group (which may consist of two members only) a benefit or burden that the member deserves but has not yet been given. Hence they are labelled here establishing
 justice. They differ from corrective justice, which consists in giving to each member of a social group a benefit or burden that the member deserves and had been given but has lost later on by a wrong. 
In addition to distinguishing commutative and corrective justice, Aristotle recognized that members of corrective justice in criminal law need not be in arithmetic proportion. In that he differed from the Pythagoreans, 

who defined justice without qualification as reciprocity…for in many they are not in accord, e.g. if an official has inflicted a wound, he should not be wounded in return, and if someone has wounded an official, he ought not to be wounded only but punished in addition. Further, there is a great difference between a voluntary and involuntary act.
 

These remarks suggest that corrective justice in criminal law is, like distributive justice, a geometrical proportion. The ground of the proportion has meanwhile changed. In modern criminal law criminal sanction is proportional to the perpetrator’s guilt (mens rea) and victim’s harm.
 However, corrective justice in criminal law is still geometrical proportion. In addition, the remarks demonstrate that Aristotle recognized similarities and dissimilarities between civil law and criminal law as well as between commutative and corrective justice. 

The fact that Aristotle distinguished corrective justice in criminal law from corrective justice in civil law has prompted the interpretation that Aristotle recognized restorative or punitive justice as distinct from corrective justice. 
 However it has been commonly overlooked that Aristotle reported on still another form of justice. It is the graphe paranomon (γραφή παρανόμων), 
that is, constitutional adjudication in Athenian democracy.
 It is true that Aristotle neither analysed proportion of the members of graphe paranomon nor identified it as an instance of justice. Nonetheless, it is obvious that the annulment of a statute and the restoration of the value infringed upon by implementing the statue is comparable to the annulment of a contract and the restoration of the value infringed upon by performing the contract. What requires a further analysis is, first, the relation of administrative adjudication to constitutional adjudication and, secondly, the proportion of members of the last two mentioned functions of adjudication. 
Even withouth a further analysis the foregoing remarks allow the conclusion: following Aristotle, there are in modern legal systems, in addition to two functions of establishing justice, at least three forms of corrective justice, namely, the civil one, which corrects violations of commutative justice, the constitutional one, which corrects violations of distributive justice, and the punitive or restorative one, which corrects grave violations of both distributive and commutative justice. In modern legal system there is also administrative corrective justice but it does not follow directly from Aristotle's analysis.

Aristotle's analysis of equity (((((ί((((, ((((((ή(; aequitas, aequum) as distinct from justice ((((((((ύ((, (ί(((((; justitia, justum) may seem unrelated to functions of justice. However, Aristotle's own definition reveals that equity, as a correction of legal justice, especially in the application of a law, may change the proportion of members of a social group and the benefits or burdens they are entitled to. The definition runs as follows:

When the law speaks universally, then, and a case arises on it which is not covered by the universal statement, then it is right, when the legislator fails us and has erred by over-simplicity, to correct the omission – to say what the legislator himself would hae said had he been present, and would have pčut into his law if he had known.
 
2.2. Public Law and Private Law

The second step is a reminder, or a demonstration, that the distinction between distributive and commutative justice may also be used to back the traditional distinction between public law and private law. 

Relying on Ulpian’s division, private law and public law can be distinguished by the following four criteria: interests, subjects, objects, bindingness.
 Thus public law serves interests of a legal system, while private law serves interests of the parties to a legal relationship. The addressor of public law is a legal system without legal capacity such as the international community, or a public law subject, which need not but may be a legal system, such as a state, and may be also a private law subject with public powers. The addressee of public law is a public law subject, such as a state or a public hospital but may be also a private law subject acting in its public capacity. Likewise, the addressee of private law is a private law subject but may be also a public law person acting in its private law capacity. Public law is legally binding for its addressees without their consent, either as jus strictum or as jus dispositivum, unlike private law, which binds is addressees only with their consent. 

Public law and private law are conceived here as poles or functions of a legal system rather than as two mutually exclusive sub-systems of a legal system. The reason why a legal system has both functions is the experience that law includes both heteronomy and autonomy.
 Hence in many and perhaps most or even all legal relations there is both a public law component and a private law component. For instance, the building permit issuance is an administrative legal relationship between the state or a local community that is issuing the permit, on the one side, and a person requesting the permit, on the other. Although the relationship belongs primarily to public law it has a significant private law component in that the permit can be issued to an addressee only with consent of the latter. Public procurement is a public law relationship that includes components of a sale of goods, that is, of a paradigmatic private law relationship. A navy vessel can acquire supplies only by public procurement.There are also public powers that can be exercised exceptionally by private persons and private powers that can be exercised by public persons. Thus a citizen who is not a sworn law-enforcement official can make a citizen’s arrest. The cook of a navy vessel in emergency is allowed to shop in green market on behalf of the state.

The distinction between public law and private law stated above can be refined by three additional sets of criteria. 

The first links the dichotomy of public and private law with the dichotomy of establishing and corrective law. While public establishing law includes legislation, that is, the making of constitutions, statutes, decrees, customs etc., public corrective law includes constitutional, administrative and the bulk of criminal adjudication. Likewise, private establishing law includes contracting, while private corrective law includes adjudicating. 

The second set identifies paradigmatic law creating acts, that is, legal acts that achieve most congenially a function of law. While the paradigmatic establishing distributive act is a statute (in the sense of lex, la loi, das Gesetz), the paradigmatic corrective distributive act is a constitutional judgment. A function of law can be achieved often by more than one act. For instance, a contract is the paradigmatic establishing commutative act but it can be used also to achieve ends of legislation, for instance in collective bargaining or in international law, and also to achieve ends of adjudication, for instance by settling a dispute. It is precisely the interchangeability of even paradigmatic legal acts that explains why distributive and commutative justice, or public and private law, are not mutually exclusive forms but functions of law.

The third and for the purpose at hand the most important set consists of criteria that, following Radbruch
 and partly Ripert,
 link public law to distributive justice and private law to commutative justice. According to the third set, public law regulates the distribution of public benefits and burdens among public law subjects of a legal system on the basis of their merit, while private law regulates the exchange of private goods between private law subjects on the basis of market value of the goods. 

2.3 Social Law

The third step in deriving criteria for distinguishing public law and private law is a reminder of Aristotle’s (apocryphal? ) oikonomia (οἰκονομία), that is household management.
 It may back another traditional concept that is relevant to modern legal orders, namely, that of social law, thus completing the division of laws into a tripartition of private law, public law and social law. Social law is first and foremost the order of an extended family, which can still be found in many societies. But instances of social law are also autonomous legal orders of the many social groups, such as religious communities (other than the Catholic Church), trades and professions, merchants and markets, universities, cities and local communities, end even modern international law.
 For the purpose at hand social law is defined as a legal order that is no longer private and not yet public, that is, sovereign or, at least, superior. The definition implies that, on the one hand, a social law presents particular interests it serves as universal interests; and, on the other, the public law that is superior to a social law recognizes the interests the latter serves as universal and, as such, a common good of the wider community whose interests are served in principle by the public law. Hence the concept of social law is intimately related to conceptions of society which maintain that a certain social group, such as the clergy according to the late medieval Christian doctrine or the proletariat according to Marxism or banks according to neoliberalism, are structured to be the agent of the community it belongs to and thereby its organ. 

2.4. Law as Constitutive

The fourth and final step is the following line of arguments: since the identification of a social phenomenon is made by a reference to the rules and/or other reasons that constitute the phenomenon, or merely regulate it, and modern societies are constituted by modern law, the identification of modern polities, economies and many social groups, such as religious communities, is made by reference to legal reasons and/or rules; hence: public law is a definiens of polity, of policy (since law is the most important policy) and even of a considerable part of politics; private law is a constituent of economy; while social laws are definientes of social groups such as religious and local communities, trades etc. 

The argument does not imply any of the following: first, that there is a separation between politics, economy etc.; secondly, that a polity, an economy, a church or a school is defined and therefore can be identified by legal rules only. But the argument does imply the following: first, while there is no politics without economy and vice versa, by virtue of the distinction that considers public law and private law, and also social law, as directions rather than entities, there are social groups that are primarily economic or primarily political etc.; secondly, although such groups are determined not only by standards of conduct and other reasons for action but also by causes or laws, most notably psychological and economic laws, when the legal and other social standards that are supposed to constitute or even merely regulate a social group are secret and/or inefficacious, not only legal but also empirical inquiries into that group are sterile.
 
3. Uses

The usefulness of the re-conceptualization of the tripartion of law into public, private and social law can be in this paper, given its constraints, only indicated by a summary analysis of the status of associations and the claim that the right to marry is a human right. 
3.1. Associations

The following provisions of Croatian legislation imply that an association with juridical personality (hereinafter also: a registered association
) is a typical not-for-profit entity of social law whose mission is promotion of social well-being (comp. section 2.3): the Law on Associations (hereinafter also as LoA)
 provision that non-registered associations are subject to regulations on partnership (Article 1
) and the Croatian Law on Obligations, which – as the sedes materiae - regulates partnership as primarily a proprietory institution (Articles 637-660)
; LoA objective “to create preconditions for efficient/efficacious financing of the programs and projects of interest to common good“ (Article 2
; emphasis added), the LoA definition of a registered association as benefiting either its members or non-members – or both (Article 4
). 

Despite the implication of Croatian legislation that the registered association is a not-for-profit entity of social law whose mission is promotion of social well-being, interests are recognized by public law as universal, the leading Croatian treatise on societies categorizes the registered association as a society, that is, an entity of private law akin to commercial societies.
 

The practical problem is that the Croatian Law on Financial Affairs and Accounting of Not-for-Profit Organizations (hereinafter: LoFAANPO) requires all the registered associations to keep demanding financial records.
 The requirements hamper financially weaker associations to maintain their registration and thus the status that qualifies them to apply to government and other sources for financial support. The objective of the requirements is allegedly audit of the leading Croatian professional soccer team registered as an association. 
The incorporation of for-profit organizations as associations and similar entities whose mission is social well-being is a widespread practice. As a result of commercialization, juridical persons, which were in the early modern civil law in the 19th century legitimate only as fictions,
 have gained by the mid 20th century the capacity to acquire in principle all the rights
 – inlcuding even human rights
 – available to natural persons, while the distinction between for-profit juridical persons and not-for-profit juridical persons has lost much of its significance. A case in point is the reincorporation of the global accountancy network Deloitte Touche Tohmatsu in 2010, which has 169,000 staff around the world and is vying with PricewaterhouseCoopers for the title of the world's biggest professional services group“. The group quit in 2010 „its previous status as an obscure Swiss entity known as a Verein – a membership structure originally intended for sports clubs, voluntary organisations and unions“. Deloitte Touche Tohmatsu changed its status into as private company under UK law.

A social law is by definition (section 2.3) hardly comparable with other social laws existing simultaneously under the same superior public law and/or legal order, and even less with social laws under other sovereigns. In view of that fact, it is not surprising that a leading comparative lawyer has criticized the International Encyclopedia of Comparative Law, vol. XIII Business and Private Organizations, inter alia for creating and using the term personal business association to lump together incompatible institutions.

3.2. Equality

The tripartion into public law, private law and social law may provide a fresh look at the claim that the right to marry is a human right and that a denial of the right is a violation of the human right to equality. To make the long argument digestible, it should suffice to note here that if the right to marry is a human right a denial of that right to a juridical persons – for instance, to Croatian Railways, which excell in family care for its employees more than in driving trains – is also a vioalation of human right. 
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