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Summary

Disclosure of beneficial ownership is a powerful mechanism for protection of the
investors on capital markets. Through the duty to disclose beneficial ownership
publicly traded companies (issuers) and other participants on capital market
(individual investors, ingtitutional investors, competent authorities) can obtain
valuable informations for creation of their portfolios. The Admission and Information
Directive 2001 and the Proposal for a Transparency Directive 2003 are focused in
this point. In Croatian Law the disclosure of beneficial ownership is regulated by the
Securities Market Act 2002. Its existent rules should be modernized and revised

according to prior mentioned EU Directives.
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1. Introduction

Although public companies are “anonymous companiesiere the identity of
individual shareholder is not important, modernidkdors sought to create certain level of
transparency of ownership structure in public comg®m Transparency of financial and
economic activites of publicly traded companiegssential for the functioning of capital

! Article published on CD of 5th International Cormfiece «Economic integrations, competition and
cooperation», Faculty of Economics University oféRg, Faculty of Economics University of Ljubljana,
CEDIMES Paris, University of Antwerpen, Lovran, CiiaaApril 22-23, 2005



markets, enhancing their overall efficiency anduiliity. Protection of potential investors,
other shareholders, suppliers and creditors isreddn this way.

The identity of beneficial owner can be interesting/arious situations as takeovers,
notification of other shareholders on existing adjon shareholder who controls company’s
policies and management and valuation of the cognpan

Recent financial scandals in USA and Europe algmdred debate over corporate
governance and importance of adequate and timdtynimation on financial activities of
companieg. It is acknowledged in many guidelines on corprgovernance published by
international and national institutions and natloaets® The importance of disclosure and
transparency as a flexible and adaptable tool mpamy law is also emphasized in Winter
Report 2002 of the High Level Group of Company Bxperts? It enhances accountability
for company’s governance and makes company's @esiviransparent. Information and
disclosure is an area where company law and sesuriggulation meet together. Securities
regulation tends to ensure that market participdiatge sufficient information in order to
participate in the market on an informed basis.cempany law disclosure of relevant
information creates an incentive to manage compaffairs in accordance with best practice
and to avoid actions that are in breach of fidyciduties or regulatory requirements. For
different stakeholders who participate in compangs do business with companies,
information is a necessary element to assessbsition and respond to changes which are

relevant to them.

2 In USA four big financial scandals broke out i020and 2002 («Big Four Frauds»): Enron, Global Gngss
WorldCom and Qwest. All these companies admitett #eeurities to stock exchange listings in lat8d$ they
had bad accounting and supine corporate goverrsystem and they used the same outside auditor Afthu
Andersen & Co. See Daniel Kadlec, Enron: Who's Aotable?, Time — Business & Technology, January 13,
2002., Jay M. Feinman, Liability Of Accountants Agegligent Auditing: Doctrine, Policy And Ideology,
Florida State University Law Review, Fall 2003., gj7-19., Lawrence A. Cunningham, The Sarbanes - Oxley
Yawn: Heavy Rethoric, Light Reform (And It Just MigiWork), Connecticut Law Review, Spring 2003., pp.
923-936. In Europe there were financial scandalvarious states: Marconi (UK), Elan (Ireland), EmTV,
MobilCom (Germany), Vivendi, France Telecom (Fran&iss Life, Bz Group (Switzerland), Bipop, Cirio,
Parmalat (ltaly), ABB (Sweden), Royal Ahold, KpnWéthe Netherlands). See Luca Enriques, Bad Apples,
Bad Oranges: A Comment From Old Europe On Post-E@amporate Governance Reforms, Wake Forest Law
Review, Fall 2003., str. 912-916.

® OECD Principles of Corporate Governance 2004, EASDrp@ate Governance Principles and
Recommendations 2000, Sarbanes-Oxley Act 2002 . US

“ Report of The High Level Group of Company law Expen A Modern Regulatory Framework for Company
Law in Europe, Brussels, 4 November 2002 (WinterdRep002)), pp. 33-34..



2. EU Admission and Information Directive 2001

In attaining of this goals in area of financiandgces European Union brought
Financial Services Action Plan (FSARh May 1999. This plan proposed policy objectives
and specific measures for improving the single m&nk financial services. The action plan
for a single financial market puts forward pria@giand a timetable for specific measures to
achieve three strategic objectives: 1) establiskangingle market in wholesale financial
services; 2) making retail markets open and secang, 3) strengthening the rules on
prudential supervision.

Establishing of the single market in financial seeg is steered in six areas:
establishing a common legal framework for integtasecurities and derivatives markets;
removing the outstanding barriers to raising chmtaan EU-wide basis; moving towards a
single set of financial statements for listed comes; creating a coherent legal framework for
supplementary pension funds; providing the necgdegal certainty to underpin cross-border
securities trading, and creating a secure and peaast environment for cross-border
restructuring.

Different national rules of Member States hindez tiffering of securities in other
Member States of EU and makes such operationsnealyecostly. To diminish this barriers
on raising capital throughout the Union, Commissienacted directives on reporting
requirements and on public-offer prospectisksis also necessary to advance cooperation
between the Commission and the Forum of Europeamrfies Commissions (FESCO).
Further step to reduce this costs is giving to camgs the option of using financial
statements prepared on the basis of a single siianicial reporting requiremenfdJsage of
International Accounting Standards (IAS) is appratertool for achieving this requirements.
Regarding audit procedures, International Standandduditing are the minimum standards
which should be satisfied in order to secure ciiétjitto published financial statemerits.

> Commission Communication of 11 May 1999 entitiéahplementing the framework for financial markets:
action plan" [COM(1999) 232 final - Not publishedthe Official Journal].

® Directive 2001/34/EC of the European Parliamentafnitie Council on the admission of securities ticifl
stock exchange listings and on information to bleliphed on those securities and Directive 2003/7 16Ee
European Parliament and of the Council of 4 Noven@®®3 on the prospectus to be published when sesuri
are offered to the public or admitted to trading amending Directive 2001/34/EC.

" This topics are harmonized by Fourth Council Dikex?8/660/EEC of 25 July 1978 on the annual accooints
certain types of companies and Seventh Council citire 83/349/EEC of 13 June 1983 on consolidated
accounts.

8 Council adopted Regulation No 1606/2002 of theoiean Parliament and of the Council of 19 July 2602
the application of international accounting staddasnd Commission adopted Regulation No 1725/26@23 o
September 2003 adopting certain international atiog standards in accordance with formerly mergtbn



First national rules on disclosure of beneficialnenship were enacted in United
Kingdom in 1967. It was triggered by the Americatperience where there were already
rules about the registration of shareholders ownioge than 10 percent of a equity capital of
a company. The development of these disclosure rules wasemiad with the regulation of
takeovers. Rules Governing Substantial AcquisitohShares (SARs) and The City Code on
Take-overs and Mergers were introduced together.

However, EU decided to harmonize national ruleslisolosure and to coordinate the
conditions for the admission of securities to o#ficstock exchange listings and the
information to be published on those securitiesriier to provide equivalent protection for
investors at Community level with adoption of Adsig and Information Directive 2001
and Prospectus Directive 2083The Admission and Information Directive concerrs a
securities admitted to official listing, irrespeiof the legal nature of their issuer. It thus
applies also to securities issued by non-membentdes or their regional or local authorities
or by public international bodies. However, theesumust be flexible, minimal and partial in
order to allow firms with increasing financial respments to access liberalised capital
markets. In order to protect investors, informatam the financial status of the issuer and
details of the securities for which admission thcadl listing is requested must be disclosed.
This information is usually provided by publishitigting particulars. The content of this

information varies between Member States and theciive seek to eliminate the differences

Regulation of Council. Council Regulation of 200#/isaged that all publicly traded companies shadppre
their consolidated accounts in conformity with the&ernational accounting standards for each firgngear
starting on or after 1 January 2005 (Article 4).rvber States may also permit or require that pybticlded
companies shall prepare their annual accounts hatd rton publicly-traded companies shall preparér the
consolidated accounts and/or their annual accoant®nformity with the international accounting redards
(Article 5). Commission envisaged that all statytaudits prescribed by Community law should beiedrout

in accordance with International Standards on AwoglifArticles 26-28 of Proposal for a Directive thfe
European Parliament and of the Council on statuémgit of annual accounts and consolidated accoamds
amending Council Directives 78/660/EEC and 83/349/EEC).

®n 1967 USA enacted federal Williams Act which imsped the duty on any person, other than the issirer,
acqures beneficial ownership of more than 5 pet aka class of securites to file appropriate disate with the
SEC within 10 days after reaching the 5 per cerastwld. Williams Act amended Securities Exchange Ac
See Nils Jul Clausen, Karsten Engsig Sgrensen|ddige of Major Shareholdings: A comparative Anaslys
Regulation in Europe, International And Comparatd@porate Law Journal, Vol. 4 Issue 3, 2002., pi2-20
203.

19 predecessors to existing Admission and Informabinective 2001 and Prospectus Directive 2003 were
Council Directive_79/279/EE®@oordinating the conditions for the admission etwgities to official stock-
exchange listing, Council Directive 80/390/EEGordinating the requirements for the drawing aguutiny and
distribution of the listing particulars to be pudiied for the admission of securities to officialcktexchange
listing, Council Directive 82/121/EEGn information to be published on a regular bagisompanies the shares
of which have been admitted to official stock-exudpa listing and Council Directive 88/627/EE the
information to be published when a major holdingilisted company is acquired or disposed of. Toemntent

is consolidated by the Admission and Informationebiive 2001.



in national rules and regulations in order to aohia degree of equivalence in the safeguards
currently required.

This coordination of information is ensured by thmitual recognition of listing
particulars:* Nevertheless, the mutual recognition of a prosmedoes not in itself confer a
right to admission to official listing. The Direeé also provides for the extension, by means
of agreements to be concluded by the Community wibtim-member countries, of the
recognition of listing particulars for admission afficial listing from those countries on a
reciprocal basis.

The information provided to investors must be sigit and that means that investors
may, in some cases, receive only simplified infdramarather than full listing particulars. It
must be minimal since Member States may find itfulsto establish non-discriminatory
minimum quantitative criteria which issuers muslffifuo be eligible to benefit from the
possibilities for exemption provided for in the &ative. Investors must regularly get
appropriate information throughout the entire pagrduring which the securities are listed.
The present Directive also stipulates that commanieist make available to investors an
activity report covering the first six months oétfinancial year. This half-yearly report must,
however, contain only the essential details onfitnencial position and general progress of
the business of the company in question. The comapdocated in non-member countries
must also comply with the rules on the provisionrefular information to investors. The
information must be relevant and it means thatstams must be informed by shareholders in
companies of «major» holdings and especially ohgea in those holdings.

The rules on disclosure of beneficial ownershigp ituated in Chapter Ill, Arts 85-97
of Admission and Information DirectiVé.

The Admission and Information Directive in Article8 indicates that it enacts
minimum requirements and Member States may imposee nstringent or additional
requirements in their national rules. This obligasi are conditioned by inplementation to all
who acquire or dispose of shares, as well as tooatipanies. All Member States harmonized

their national rules with the Directive.

Y This principle is already enshrined in Council Btiee 89/298/EECcoordinating the requirements for the
drawing up, scrutiny and distribution of the prasps to be published when transferable securitesfiiered to
the public.

12 There were no substantial changes to the origidasrof Council Directive 88/627/EEC on the inforioat
to be published when a major holding in a listedhpany is acquired or disposed of (Major Sharehgklin
Directive 1988).



2.1. Scope of Application

Article 85(1) states that provisions on disclosofebeneficial ownership will be
implemented to all natural persons and legal estith public or private lawho acquire or
dispose of, directly or through intermediaries,migd in companies. Person’s nationality is
not important and all forms of incorporation areeed, regardless of their domicile.

The duty to disclose applies on acquisition or assh of shares which involve
changes in the holdings of voting rights in all ga@mies which are incorporated under the
laws of the Member States and whose shares ara@adiffi listed on a stock exchange or
exchanges situated or operating within one or n\beenber State¥’ It means that Member
State shall regulate companies which are incorpdriy them or if they are the subject to the
Member State's laW. Companies must either be listed on a stock exa@haitgated in one of
the EU Member States, or on a stock exchange whltdimgugh it is situated outside the EU,
carries on business within the BU.

The Directive doesn’t apply to companies whichsubkject to the jurisdiction of third
countries (countries outside the EU or the EEAgrew they are listed on a stock exchange in
the EU. It doesn't apply to the acquisition or disal of major holdings in collective
investment undertakings (Art. 85(3)). Article 94(rpvides possibility to exempt from the
obligation to disclose the acquisition or dispasfadh major holding by a professional dealer in
securities?®

The Directive doesn’t apply if the person or entigquiring or disposing of a major
holding is a member of a group of undertakings ireguunder Seventh Council Directive
83/349/EEC to draw up consolidated accounts, i imade by the parent undertaking or,

13 In practice this provisions are applying on pulsticnpanies limited by shares whose shares carsted lbn a
stock exchange. Where the acquisition or dispofa major holding is effected by means of certiiésa
representing shares, rules on disclosure of majretiolding will apply to the bearers of thoseifieates and
not to the issuer (Art. 85(2)).

1 In some Member States (Germany, France, Belgiampanies with their real seat in particular MenBeate
will be the subject of national law, even if thesenpanies are incorporated and registered in antdember
State.

15 Germany, the Netherlands, Finland and Sweden égemded the obligation to apply to companiesdiste
European Economic Area (EEA) countries. In Icelardahligation has been extended to all companitilis
on the stock exchange without reference to thetilmtaf stock exchange. However, Norway and Austaeae
limited the obligation to companies listed on tlengstic stock exchange. See N.J. Clausen, K.E. Saveap.
cit., pp. 218-219.

8 This exemption shall be applied if that acquisitmmdisposal is effected in his capacity as a msitmal
dealer in securities and if the acquisition is need by the dealer to intervene in the managemketieo
company concerned. National authorities shall megtiie professional dealers in securities to be neesnof a
stock exchange situated or operating within a Men8iate or to be approved or supervised by a canpet
authority of the Member State. Germany, Finlandstiia, Denmark and Luxembourg reproduced the exempti
from the Directive.



where the parent undertaking is itself a subsidisgertaking, by its own parent undertaking
(Art. 93).

2.2. Thresholds for Disclosure

According to Article 89(1) of the Directive all nmal and legal persons must notify
the company if their acquisition or disposal of relsaof that company means that their
proportion of voting rights reaches, exceeds ds faélow one of the thresholds of 10 %, 20
%, 1/3, 50 % and 2/3, and must notify at the same the competent authority. The Directive
allows Member States to set a single threshold %P2 instead of 20 % and 1/3 and a
threshold at 75 % instead of 2/3.

These thresholds are commonly used in other compargtives-®> Member States
can decide that disclosure shall also include ttupgrtion of the capital of the company
which is held by a natural or legal perddrn these Member States there will be a duty to
disclose both when the voting threshold is passebvenen the nominal capital threshold is
passed’

Many Member States have introduced additionalstiwkels for triggering the duty to
disclose. Most of them introduced the threshol8 &b of the voting rights to trigger the duty
to disclose the beneficial ownersRipThis lower threshold is also recognized in the
Commission’s Proposal for a Directive on the harizatiion of transparency requirements
with regard to information about issuers whose sges are admitted to trading on a
regulated market and amending Directive 2001/34iEC003. In some countries it is
assumed and partially regulated that a company seayurther disclosure thresholds in its
statutes.

The Directive missed to solve some cases whee ikdlifficult to assess whether the
threshold for disclosure has been passed. Sometiheesnumber of voting rights in a
company can vary because of existing of shares mithiple voting rights or reduction of

voting rights in case when the company acquireovis shares. Article 89(2) therefore

" Germany has applied both options and the Nethgslaas applied the first of them.

18 These thresholds are shaped in a way reflectirfgreifces in national company law on issues sudhes
thresholds necessary to represent blocking miesrith annual shareholder meetings, to achieve ekanghe
company’s statutes or exercising special rightsh s nhomination of special auditors, etc.

19 Such possibility is provided in Iceland, Norwayernark, the Netherlands, Finland and Sweden.

2N.J. Clausen, K.E. Sgrensen, op. cit., p. 221.

1 Belgium, Denmark, Austria, the Netherlands, IcdlaBweden (NBK Recommendation), Germany, Spain,
Finland, France, Greece, Ireland. The UK provideshahe lower threshold of 3 % of voting rights amdtaly

it is 2 % of voting rights.



provides that Member States shall, if necessartgroine in their national law the manner of
notification of shareholders about the voting riggthat shall be taken into account for the
assessing weather a threshold for disclosure hers pesse& However, only a few Member

States enacted such rufés.

2.3.The Concept of Acquisition

The Directive states that the duty to disclose etemfor all natural and legal persons
who acquire or dispose of shares in a company. paiists out the question of the manner
and time of the acquisition. According to Artid® “acquiring a holding” shall mean not
only purchasing a holding, but also acquisitioralby other means, regardless of the capacity
in which the acquisition is made or by what methioaneans that involuntary acquisitidhs
and all active acquisitiofs trigger the duty to disclose. There are differeptnions on
passive acquisitions and their impact on the duyisclos€® The same situation is regarding
the partial acquisitions and acquisitions withowtal change of control.

The time of acquisition of shares is also doubtiithe suggested solution of this
question would be to trigger duty to disclose wktes acquisition first occurs to be final. In
the case of the increasing of equity capital ilasibtful weather the acquisition is effective
when an irrevocable rights issue is decided on lbenmthe equity capital increase has been
carried through and the shares are isstledhe Directive shall be applied to the temporary
or involuntary exceeding of threshold. It is ndexant weather the acquired shares are listed
or weather they belong to a class of shares thitlisted on the stock exchange.

22 Usually in counting of voting rights there shalitioe counted the voting rights of shares acquisethe
company itself (own shares) and convertible delvestand other securities that can be convertedshdoes
with voting rights. See N.J. Clausen, K.E. Sgrenspncit., pp. 224-225.

%3 France, the UK, Luxembourg, Denmark, Italy, Swed=igium.

24 For example forced sale under administration.

%5 For example acquisitions by inheritance, by @iftmerger and similar transfers. In Norway the loaa
share is equivalent to its acquisition.

%6 passive acquisition of shares could occur by alingehe threshold because of suspension of voigs
(voting ceiling, company's acquisition of its owrases) or increasing of voting rights because ahges in
equity capital.

%" In the UK the former moment is decisive.

8 See N.J. Clausen, K.E. Sgrensen, op. cit., pp2295-



2.4. The Calculation of Share Holdings

The calculation of a shareholding is based orvttimg rights which belong to the
specific shareholder. Detailed rules on calculatibshareholdings are laid down in Article
92. In calculating of holdings of the specific g@n it must be included every voting right
which he can himself exercise, has the possilolityxercising or the exercise of which he
can influence in concert with others.

Article 92 laids down eight situations which reguihe voting rights to be regarded as
being held by a person:

(a) voting rights held by other persons in theinavames but on behalf of that person.
It means that even if the voting right is held by@minee, the beneficial owner is always
obliged to make his identity and his holding pubMajor shareholders cannot hide behind
nominees;

(b) voting rights held by an undertaking controlleg that person. A controlled
undertaking is any undertaking in which a natumalegal person: a) has a majority of the
shareholders' or members' voting rights, or b)thagight to appoint or remove a majority of
the members of the administrative, managementersisory body and is at the same time a
shareholder in, or member of the undertaking insgjae, or (c) is a shareholder or member
and alone controls a majority of the shareholdarshembers' voting rights pursuant to an
agreement entered into with other shareholdersesnimers of the undertaking (Art. 87(1)). A
parent undertaking's rights as regards voting, imppent and removal shall include the rights
of any other controlled undertaking and those of person acting in his own name but on
behalf of the parent undertaking or of any othemticmled undertaking (Art. 87(2)). Both
direct and indirect control are included , and itisa of nominee cannot alter the picture;

(c) voting rights held by a third party with whoimat person has concluded a written
agreement which obliges them to adopt, by concetedcise of the voting rights they hold, a
lasting common policy towards the management ofctirapany in question. This provision
covers all shareholders which act in concert. linéted only to written agreements which are
concluded to a long term;

(d) voting rights held by a third party under atwem agreement concluded with that
person or with an undertaking controlled by thatspe providing for the temporary transfer
for consideration of the voting rights in question;

(e) voting rights attaching to shares owned by tbatson which are lodged as
security, except where the person holding the ggctwntrols the voting rights and declares



his intention of exercising them, in which caseytisball be regarded as the latter's voting
rights;

(f) voting rights attaching to shares of which tha#rson has the life interest
(ususfructus);

(g) voting rights which that person or one of thleeo persons mentioned in previous
points is entitled to acquire, on his own initigialone, under a formal agreement. In such
cases the notification of beneficial ownership khm effected on the date when the
agreement is entered into force;

(h) voting rights attaching to shares depositedhhiat person which that person can
exercise at its discretion in the absence of spedailstructions from the holders. This
provision covers situations when the shares aresitggl with banks which then exercise the
voting rights. In such cases Member States mayltayn that the person who is obliged to
disclose of its major shareholding is only obligednform the company concerned 21 days
before the general meeting of that company. Théngnof disclosure in such situations is
prolonged from 7 to 21 days.

Member States have largely chosen to import theigioms of the Directive on the
calculation of shareholdings into their nationdesuwithout changes or with slight changes.

The listing of provisions in Article 92 is exhaw&i This can result in easy evasion of

these rule’
2.4.The Procedure for Declarations and Their Content

In most countries beneficial owner or holder ofingtrights is obliged to disclose
major shareholdings. The beneficial owner is agremho enjoys the benefits of ownership
even though title is in another naffedowever, in many countries the rules enact that a
subsidiary has no obligation to disclose if itsquarcompany or another undertaking which is
higher in the group hierarchy discloses the majaresholdings?

Article 95 of the Directive provides the possilyilibf exemption from the duty to

disclose. The competent authorities may exempticedompanies from the obligation to

29 For example in Austria, Belgium, Denmark, GermaByeece, Iceland and Luxembourg.

%01t is aknowleged in Sweden and Germany. Norway laethnd extended the concept of holding shares in
relation to the Directive. See N.J. Clausen, K &efsen, op. cit., pp. 231-232.

31 For example, when shares of a mutual fund are byld custodian bank or when securuties are held by
broker in street name, the true owner is the belaéfowner, even though, for safety and convenigtiee bank

or broker holds title.

% There are special rules on disclosure of benefiialership in group of companies in Germany, Betgand

the UK.

10



notify the public on the beneficial ownership (magtareholding) because they consider that
the disclosure of such information would be contreas the public interest or seriously
detrimental to the companies concerned, providat th the latter case, such omission would
not be likely to mislead the public with regardthe facts and circumstances knowledge of
which is essential for the assessment of the twaaisle securities in question. It should be
noted that only disclosure to the public may bengxted. Beneficial owners are always
obliged to disclose themselves to the company atldet competent authorities.

The Directive prescribes two stage procedure fog tisclosure of beneficial
ownership. According to Article 89(1) major sharkl®s must notify the company and at the
same time the competent authority within seven daye period shall start from the time
when the person in question learns of the acqoisitir disposal, or from the time when he
should have learned of it. If the shares are dégabsvith banks which then exercise the
voting rights (Art. 92(h)), the period for notifygnthe company can be prolonged in national
rules to 21 days before a general meeting of thepemy (Art. 92(2)).

In second stage the company which has receivedtification from the mayor
shareholder must as soon as possible but not anenine days disclose it to the public. The
disclosure shall be made in each of the MembereStat which company’s shares are
officially listed on a stock exchange. A Membert8tmay provide that the public disclosure
shall not be made by the company but by the competethority in cooperation with that
company (Art. 91)). The lack of such regulationtloé disclosure of beneficial ownership is
that the public gets first notion about changeberieficial ownership too late regarding the
actual change of beneficial ownersfiipArticles 102 and 103 lay down more detailed rules
for the disclosure procedure.

The Directive doesn't prescribe the content ofdiselosure. National rules are more
detailed on this issue. The beneficial owner sbaltlearly identified, the number of shares,
the class of shares and the date of the acquisstiafi be given and in some countries the
acquisition price and nominal value of the shahersikl be also given. Where the holdings of

other parties are included in the calculation,libsis for the calculation and apportion of the

% This can be postponed for more than two weeks #iteractual change of beneficial ownership. Austria
Germany and Luxemburg adopted in their nationalsrabee provisions of the Directive. Belgium, the UK,
France, Italy and Greece prescribed shorter perfodsthe disclosure of beneficial ownership. In the
Netherlands, Norway, Sweden, Finland, Denmark aethhd the notification to the company should b&ena

immediately with immediate disclosure to the market

11



total holding between the different parties shallgiven. In the case of a concerted practice,

some countries require revealing of the identivieall involved parties?
2.5. Enforcing the Duty to Disclose

Article 97 of the Directive provides that Memiftates shall provide for appropriate
sanctions when the beneficial owners and the comapato not comply with the provisions
on disclosure of beneficial ownership. Differenuntries have adopted different sanctions
and consequences in cases of omission to disdiesbeneficial ownership. Some countries
enacted fines and imprisonment sanctidnAnother sanction for the breach of rules on
disclosure of beneficial ownership is suspensiorvaifng rights of shares which ought to
have been but have not been discloSdtia shareholder exercised his voting rights afrel
which have been suspended, it is possible to aifveutiecisions of a general meeting it the
decisions have been taken on the basis of imprepting>’ Some countries allow that the

authorities or the courts could impose differemtcsimns on undisclosed sharés.
3. The Commission’s Proposal for a Transparency &stive 2003

The EU Commission proposed a new Directive on #menbnization of transparency
requirements with regard to information about isswehose securities are admitted to trading
on a regulated market and amending Directive 20BEQ in 2003. This proposal for a
directive should markedly improve the informatiorade available to all investors about
publicly traded companies on regulated securitiagkets within the European Union. It will
further integrate european securities markets bguagi@g or eliminating information
asymmetries, which may endanger comparability aadcket liquidity. Its aim is to enhance
investor’s confidence in the financial positionis$uers and to reduce the cost of accessing
139

capital”™ The proposal is part of a strategy for harmontratf securities markets legislation,

% N.J. Clausen, K.E. Sgrensen, op. cit., pp. 236-239

% For example in the UK, the Netherlanda, Norway,e8en, Iceland, Italy, Greece, Belgium, Germany,
Denmark and France.

% For example in France, Belgium, Germany, Luxemboitaty.

37 For example in Belgium, Luxembourg and Italy.

% For example in France, Greece, the Netherlands )&, Germany. See N.J. Clausen, K.E. Sgrenseritop.
pp. 239-243.

% This initiative is one of the priority actions inet Financial Services Action Plan (FSAP), endoisetieads
of State and Government at the Lisbon European Glaandarch 2000. The aim is for Member States twoéha
successfully implemented the agreed directive 3524 the latest - a commitment affirmed by HeadState
and Government at Stockholm in March 2001 and atdana in March 2002.

12



in particular for achieving a greater level of sparency and information in respect of issuers
whose securities are traded on regulated mafkets.

The proposed Transparency Directive envisages posm a level of transparency and
information which will obtain sound investor pratien and market efficiency. In order to
achieve these aims, the current initiative showddcbnsistent with the Regulation on the
application of IAS, the Directive on Market Abusedathe Prospectus Directive. Its scope
should be extended from official to regulated m&skehus bringing second tier markets
within its scope, it should ensure greater openteske international financing in terms of
use of languages and also in the use of modermmaftton technologies. Finally, the Proposal
should appropriately responde to developmentseni§, including the Sarbanes-Oxley Act,
for promoting European capital markets.

The Proposal reforms requirements in the form ahdardized information at a
certain point (periodic information) or informati@m an ongoing basis. Its objectives are: a)
to improve annual financial reportingy security issuers through disclosure of an annual
financial report within three months (Art. 4); k) tmprove periodic disclosure of share
issuersover a financial year, by introducing a pragmatidiqgy mix of more detailed half-
yearly financial report (Art. 5) and less demandyugrterly financial informatiofor the first
and third quarter of a financial year (Art.8);) to introduce half-yearly financial reporting to
issuers of only debt securities who are currenthf subject to any interim reporting
requirement at all (Articles 5 and 8); d) to basegoing disclosure of changes to important

shareholdingsn issuers on proper capital market directed thigkfArticles 9-12Y e) to

0 The Proposal for a Transparency Directive is phat ‘@isclosure and transparency agenda” on whiehBU
institutions adopted: Regulation 1606/2002 of 19 R002 on the application of international accdmmt
standards (OJ No L 243 of 11.9.2002), Directive 263C of 3 December 2002 on insider dealing and etark
manipulation (market abuse) and Directive 2003/718£@ November 2003 on the prospectus. The Directi
2004/39/EC of 21 April 2004 on markets in finandratruments amending Council Directives 85/611/EEQ an
93/6/EEC and Directive 2000/12/EC of the European &uadnt and of the Council and repealing Council
Directive93/22/EEC is designed to strengthen the Communitgliiye framework for investment services and
regulated markets and aims to protect investors saidguard market integrity by establishing harseai
requirements governing the activities of authorisgdrmediaries and to promote fair, transparefficient and
integrated financial markets. This Investment SewiDirective 2004 will be efficient only if a nevetsof
regulatory transparency requirements are enacted.

“1 This solution is balanced between American andrpHaropean standards on corporate transparency.
American standards would be to require three fiidlgged quarterly financial reports based on highes
international standards. Prior European standarder (o the Internal Market) ignored that capitaankets
became more competitive and that they now act nfaster. Investors investing in several Member State
should benefit from more reliable and standardimeaghcial information cycles. See Explanatory Menmai@m

on Proposal for a Directive of the European Parli@maed of the Council on the harmonization of tparency
requirements with regard to information about issughose securities are admitted to trading ongalaged
market and amending Directive 2001/34/EC, Commissidhe European Communities, COM(2003) 138 final,
2003/0045 (COD), Brussels, 26.3.2003, p. 3.

“2 This should lead to more frequent information witkiricter disclosure deadlines.
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update existing Community law on the informatiolm\pded to security holders (holders of
shares or debt securities) in general meetihgsugh proxies and electronic means (Articles
13 and 14§?

3.1. Reform of existing rules on disclosure of béic&l ownership

Revision of current rules on disclosure of benafiownership is envisaged in Chapter
[l Section | of the Proposal for a Transparencyebiive 2003. The Proposal provides more
frequent and stringent disclosure regime, shortenoi deadlines for notification and
disclosure of beneficial ownership and transpareximyut holdings in securities giving access
to shares.

The Admission and Information Directive 2001 praaddin Article 89(1) thresholds
which trigger the duty to disclose beneficial owstep. Meanwhile, twelve Member States
have introduced further threshoffsThe Committee of European Securities Regulators
(CESR) also launched a discussion for reconsidenimgent threshold®. The Commission in
Article 9 now proposes the thresholds of 5%, 10%8/6120%, 25%, 30%, 50% and 75% of
the voting rights or the capital or bdthMember States can provide further thresholds,
especially lower ones. The Member State can prowvild@ation to disclose proportion of
capital only when the home Member Stamllows multiple voting rights to attach to shares
and the issuer provides this in its statutes drunsents of incorporation. The home Member
State can decide that the 5% threshold shall naippéed where a security holder holds only
derivative securiti€§ or where voting rights are attached to sharestichvperson has the
life interest or to shares deposited with persoriciwitan exercise voting rights at his

discretion in the absence of specific instructifnasn the security holders (custodian banks,

3 This aspect is particularly important fo investasident abroad.

4 Only Luxembourg, Portugal and Sweden abide solstairThe Admission and Information Directive 2001.

4> CESR paper on “Measures to promote market integrigyfollow-up to CESR paper on market abuse of 31
January 2002 (FESCO/01-052h of 31 January 2002).

“6 Already seven Member States apply such directmubprarency regime at national level. Austria, Dakma
Spain, Finland, Greece, Italy and the UK introdutigd by law or regulations. Sweden introduced thisugh
recommendations by the stock exchange. The Netlusriarabout to follow the same route.

*" The home Member State means: a) in the case aisaariof debt securities the denomination of whicks
not exceed EUR 5 000 or an issuer of shares: wheréssuer is incorporated in the Community, therider
State in which it has its registered office, or vehthe issuer is incorporated in a third countng, Member State

in which it is required to file the annual inforritat with the competent authority in accordance véitkicle 10

of the Prospectus Directive; b) for any issuer emtered by a), the Member State chosen by therigsum
among those Member States which have admitte@dtsriies to trading on a regulated market on ttegiitory,
provided that those securities continue to be dddhito trading on that regulated market for thriearfcial
years, that being the period of validity of theusss choice (Art. 2(1)(i)).

“ The Commission limits the notification requiremerts derivative securities. As a result, warrants or
convertible bonds are included whereas options iremaside.
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investment funds, proxies). The Member State camnddeto not apply the 30% threshold
where it applies a threshold of one-third and t&% Zhreshold where it applies a threshold of
two-thirds. This system guarantees more frequeiotrnmation on changes of the beneficial
ownership and promote better protection of inveshorpublic companies traded on securities
markets®®

Article 10 specifies persons who may, legally otually, exercise voting rights on
behalf of securities holders (custodian banks, stment funds, proxies and others). This
provision is important for publicly traded companieho are informed not only about
security holders, but also about proxies. This i@ion also facilitate information between
companies and security holders in the context abged meetings through the use of proxies
and electronic means (Articles 13 and 14). Thivigion is essentially the same as Article 92
of the Admission and Information Directive 2001thAdugh, limiting the definitions to those
persons entitled to vote on behalf of shareholdegsires deleting the current Article 92 (a),
which is now incorporated into the definition ofceaty holders under Article 2 (e) second
indent® The determination of situations in which votinghis which may be exercised on
behalf of controlled undertakings is much widerAirticle 10 (e) compared to the current
Article 92 (b). This is possible due to a wideridifon laid down in the proposed Article 2
(f).>* The only new provision relates to proxies (Artid@(h)). Since proxy participation
across Member States is generally allowed in gémeegtings, a company should be duly
informed about major shareholdings for which a grogceived common instructions by a
number of shareholders.

Article 11 provides procedures on the notificatiand disclosure of beneficial
ownership. It clarifies the minimum contents of atification to be made to a compaty.

There is no corresponding provision in the Admissamd Information Directive 2001. The

49 Explanatory Memorandum, p. 18. and 24.

*® The security holder means any natural or legalgregverned by private or public law, who, directly
through intermediaries, acquires or disposes auriigs of the issuer in its own name, but on lfetfaanother
natural or legal person, except where such seesiréiie acquired for the sole purpose of clearinsattling
transactions within a short period.

*1 The controlled undertaking means any undertakih@n ahich a security holder has a majority of thaing
rights; b) of which a security holder is both ttergnt undertaking, with the right to appoint or oz a majority
of the members of the administrative, managemergupervisory body, and a shareholder or membegf c)
which the security holder is a shareholder or manamel alone controls a majority of the shareholders
members’ voting rights, respectively, pursuantricagreement entered into with other shareholdensesnbers;
d) over which the security holder actually exersjghrectly or indirectly, a dominant influence.

>2 Explanatory Memorandum, p. 25.

*3 The notification of beneficial ownership shall inde following information: a) on the resulting sition, in
terms of voting rights and capital; b) the dateadrich the acquisition or disposal was effectedhe)identity of
the security holder, and the natural or legal pemotitied to exercise voting rights on behalf lné security
holder; and d) in the cases referred to in Artitt§a), (b) and (g), the remuneration or any otlwemf of
consideration given in return for the voting rights
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Commission’s initial suggestions to inform an igsabout the entire agreement between
shareholders are no longer upheld because of oppoeactions. However, issuers and the
public have legitimate interests to be informetkast about the consideration given in return
for those arrangements about voting rights. Thelogefor notification of the issuer
(company) is reduced from seven calendar daysveoHusiness day$.Longer notification
periods, which in particular banks with which seéies are deposited may have under
national law, should be abandoriédExemptions which are currently provided for iniéles

94 (professional dealers) and 95 (disclosure contathe public interest or detrimental to
the company) are outdated. Finally, the periodnfmification of public is reduced from nine
calendar days to three business d4ys.

Control of companies may be directly exercised ompganies through shares or
indirectly through financial instruments which cenfthe right to acquire or sell shares
(warrants or convertible bonds). There is a questiothe holding of such financial
instruments which reach valid thresholds triggées duty to disclose beneficial ownership.
The Commission accepted arguments of differenigiaants on capital market and adopted
appropriate solution of this question. There weagtipular concerns on the inclusion of
options and a minority of investment companies estgd higher thresholds compared to
other investors. The Commission took the stanah¢tude investment companies because the
public companies have a strong interest to knowckvimivestment companies invest in them
and what their position is in shareholder meetingge notification requirement would be

easier for investment companies (Art. 9(3)¢4)).

> Referring to business days instead of calendas agore adapted to the market reality and folltvesview
put forward by many interested parties.

> Art. 92(2) Admission and Information Directive.

%6 Explanatory Memorandum, pp. 19. and 25-26.

*The Commission allowed to each Member State to deaidether it sets 10% as the first threshold where
investment companies (but also other investorsy antjuire covered warrants or convertible bonds. Sdrae
rule would apply to life interests linked to sharksaddition, the notification and disclosure ragiwould be
limited to derivative securities, but not all kinfiderivatives, such as options. See Explanatory Mandum, p.
19. and 24. American Investment Company Institl@)(also suggested to ease the disclosure regone f
institutional investors, either by retaining a hegldisclosure threshold for institutional invest@esy. the UK),
or by reducing the frequency of duty to disclosedsieial ownership (e.g. the USA), or providingemsonable
rule on when holdings of affiliated entities must &ggregated for purposes of reporting beneficialavship.
See Comment Letter on Proposed EU Reporting Rutdsstitutional Investors, Investment Company g,
July 2002 http://www.ici.org/statements/cmltr/02_eu_rpt cohiéhl#TopOfPage?5 February 2005, pp. 2-5.

16



4. Disclosure of Beneficial Ownership in Croatianaw

In Croatian Law the duty to disclose of benefictaynership is governed by the
Securities Market Act (SMAY According to Article 115 when a natural or legargon
(beneficial owner) directly or indirectly acquires disposes shares of public joint stock
companies(issuet) which confer voting rights at the general meetfgthe issuer, the
beneficial owner must notify in writing the issuand the competent authority (Securities
Exchange Commission) of the proportion of votirghts conferring to this shares held by the
beneficial owner as a result of the acquisitiond@posal where that proportion reaches,
exceeds or falls below the thresholds of 10%, 250%p and 75%. If we confer this solutions
with the solutions in EU Law we can state that ¢hisrless frequent and stringent disclosure
regime in Croatian Law. It must be enacted loweeghold for triggering the duty to disclose
(5 %) and must be introduced further thresholde dinty to disclose is now imposed only on
acquisition or disposal of shares in public joilaick companies.

The notification to the issuer and the competenhaity shall be effected within
fifteen calendar days, the first of which shalltbe day on which the business transaction for
acquisition or disposal of shares is conclfded from the moment of originating the fact on
which the transfer of shares is based, regardlédbeoentry into the share book or the
depository of the central depository agency (At And 116). Unlike the European Law, the
Croatian Law fixes the starting moment of the deadifor notification. The period for
notification of the issuer must be reduced accgrdinthe EU Law (five business days).

Article 117 prescribes the minimum contents of dfivation to the issuet: This
provision is detailed and it must be further harieed according to proposed Transparency
Directive 2003.

*8 Official Journal, No. 84/2002.

%9 Public joint stock companies are those that falfie of the following criteria: a) they issue slsairea public
offering, or b) they have more than 100 sharehe|dand their equity capital is at least HRK 30.000,00 (cca.
4.000.000,00 Euros)(Art. 114(1) SMA).

%0 The businessansaction shall be deemed concluded in spitmafgreed condition for deferral.

®1 The notification of beneficial ownership shall caint information on: a) name and surname, personal
identification number (JMBG) and residence of tla¢unal person who has acquired or disposed theshar
the firm, head office and the registration numhbdBg) of that legal person, and the name and sugham
personal identification number (JMBG) and resideatéhe responsible person in the legal person hvhias
acquired or disposed the shares; b) the documethtedpasis of which the shares were transferretiyechumber
of acquired or disposed shares, the proportiorhéequity capital of the issuer on the basis ofused or
disposed shares, the proportion of voting rightsfewsing the acquired or disposed shares of theersgl) the
total number of shares, i.e. the proportion ingheity capital of the issuer after the acquisittordisposal.
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The second stage of the disclosure of beneficiaavship is regulated in Article 118.
The issuer (public joint stock company) who receithee notification on beneficial ownership
shall publish the natification in the daily presghin seven calendar days from the date of its
delivery. This deadline for disclosure must be shmed according to the EU Law (three
business days).

According to Article 119 the competent authoritghe Security Exchange
Commission) can render a decision to temporarigngt the issuer from the obligation of
publication for a period of time that may not bader than three months. The issuer must
submit a written proposal within three days frore thate of receipt of the notification on
beneficial ownership and if he feels that this mailon of the notification might cause him
serious harm and that the public, even withoutptihiglication of the notification, will be able
to assess the value of shares to which the ndidicaelates. If within eight days from
submitting of the written proposal the Security BExege Commission does not render a
decision, the proposal shall be considered rejeceted the issuer shall perform his obligation
to publish within seven days. This exemption frdma obligation to inform the public on the
beneficial ownership must be abolished as outdated.

The breach of the duty to disclose the benefiowahership is sanctioned by fine or
imprisonment (Art. 153).

In Croatian Law should be introduced the rulesdetermination of the voting rights,
especially because of greater role of institutianakstors and proxies on financial markets
and publicly traded companies. Finally, there ine®d to regulate the transparency about
holdings in securities giving access to sharesvedible bonds, warrants, etc.).

6. Conclusion

Transparency of the financial activities and besiafiownership of publicly traded
companies is highlighted as a powerful mechanismpiotection of investors. Through
financial reports, reports of auditors, disclosurfe beneficial ownership and mandatory
content of prospectus investors obtain informatimmsvhich they can bring right decisions on
their investments. It is acknowledged in variougchives of the European Union with which
are harmonized the national rules of Member Stdtes.Republic of Croatia must harmonize
its own rules on financial reports, auditing, distire of beneficial ownership and the

prospectus for better protection of investors ad aandidate for membership in the EU.
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