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Identity and Divergence of Discourses in Croatia and Europe
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Summary

This paper explores the proposition that public discourse about the European Union in Croatia is not European, but national. The ‘nationalness’ of this discourse about Europe leads to divergent constructions of Croatian and European identity, and this, in turn, makes inclusion in the EU’s distributive mechanisms more difficult.

The first part of the paper highlights the two discourses that exist in Europe – European and national. The second part describes how Croatian and European public discourse about the European Union diverge, and what the consequences of this divergence are. In the third part, reasons contributing to this divergence are offered, and the dangers of such a development for Croatia’s European future are indicated.
Approximately one year ago, speaking at the University of Regensburg, Wojciech Sadurski
 highlighted a distinction, originally introduced by Bernard Williams,
 between ‘real’ and ‘notional’ confrontation: 
A confrontation is ‘real’ rather than merely notional when an outlook of another group is a real option for us. This means that becoming like them is reasonably plausible or feasible. It is not just comparing ourselves to a culture or an identity which we, in real life, cannot resemble anyway, but rather we are confronting a culture with a practical implication behind it.
 
While Sadurski is referring to a real confrontation between European and US identity, I myself, as hinted in the Editorial Note to Vol II of this Yearbook, am inclined to see things from a different angle, invoking the split identity of the fictional Dr Jekyll and Mr Hyde from the novel by Robert Louis Stevenson. During the 20th century, Europe has indeed developed a split identity which, on one side of the spectrum, is characterised by the two World Wars and the devastating experiences of Nazism and communism, while, on the other side, there is economic disarmament, market integration and, above all, the common experience of institution- and society-building. The process of identity-building in the European Union has produced an interesting phenomenon. In the absence of a united identity, national identities have confronted each other, typically resulting in armed conflict. At the same time, international law, being fluid as it is, was not a good opposite against which national identities could articulate themselves. However, as soon the identity of the European Community and its successor, the European Union, started to emerge,
 it provided a possible firm basis on which a real conflict could emerge. In that respect, Europe’s identity is fundamentally different from the identity of the European Union. The former has been characterised by armed conflict, Nazism and communism, the latter by integration, cooperation, power-sharing, citizenship and tolerance.
 In other words, the success of the European Union has created a risk of national identities being conceived not against Europe’s negative historical experiences, but against the newly created identity of the European Union. If the European Union is to live up to the original idea of its founding fathers and preserve continental peace, I would suggest that the identity of a united Europe should not be constructed in confrontation to any external model, but rather in a real confrontation with its other, darker self. In any case, it is essential to avoid the danger of national identities being construed in opposition to the emerging identity of the European Union. 

The principal proposition that I explore in this paper is that public discourse about the European Union in Croatia is not European, but national. It is the ‘nationalness’ of this discourse about Europe which leads to different constructions of Croatian and European identity, and this, in turn, makes inclusion in the EU’s distributive mechanisms more difficult.

First, I highlight these two discourses – European and national – that exist in Europe. Next, I describe how Croatian and European public discourse about the European Union diverge, and what some of the consequences of this divergence are. Then I offer some reasons which, to my understanding, have brought about such divergence. Finally, I explain the dangers of such a development for Croatia’s European prospects. 
The two discourses
Before getting to the point, I should say that I understand “discourse on Europe” as a multitude of different communications that can be identified in politics, the media, science, and public life in general. In speaking about the two discourses – European and national – that generate a real confrontation, as defined by Williams, I do not imply that the former is present exclusively in the European Union or its Member States, and the latter exclusively in Croatia. On the contrary, both are found in the same space-time continuum, although not distributed evenly. Moreover, national discourse in Croatia seems to be not much different from national discourses in other European states. Having said this, I will start from Paul Feyerabend’s position
 that it is not possible to say which one of these two discourses, the European or the national, is better; nor is it my aim to engage in such an exercise. I do contend, however, that one of  these two distinct discourses is dominant in Croatia, while the other is not. As public discourse contributes decisively to the construction of identity, it is important to determine which one is dominant and understand in which direction is it developing.  Here I will present some examples.
In Croatia, there is a longstanding and widespread conviction that Croatian identity has always been European, due to Croatia’s always having been an integral part of European territory, and that membership in the European Union cannot make any difference in this respect. By this same token, Croatia’s European location, history and culture make any substantial reform unnecessary. We are Europe, with or without the EU. This understanding, although most frequently found in a political context,
 is not limited to political discourse, but can often be heard in debates on the reform of various institutions. In contrast to this position, Europe is defined not territorially, but through common values such as liberty, equality, and fundamental rights.
 Acceptance of and respect for European values has a central place, while territorial belonging to the European continent amounts to a necessary but not sufficient condition for EU membership. 
Furthermore, it is scarcely questioned in Croatia that the European Union restrains Member States in the exercise of their national sovereignty, which can ultimately lead to the loss of a barely acquired statehood. This contention neglects the well-established fact that the European Union acts via the agency of its Member States, and that national sovereignty is a condition for the functioning of the EU. Sovereignty is defined by the Member States’ capacity to contribute towards achieving common goals (their place at the table), while the concept of national sovereignty as summa potestas, enshrined in the Croatian Constitution,
 is not jeopardised. On the contrary, Croatia, like any other Member State, will be in position to satisfy the obligations of membership only if it can fully exercise its national sovereignty.
 Also, as follows from earlier research,
 the voice of the Member States in the process of forming EU policies and, more generally, at the European and international level is better heard within the framework of EU membership than outside it. For example, Croatia’s role in the CFSP has gradually increased from non-existent to an exchange of information to the possibility of acceding to the CFSP Common Positions. Once it becomes a member of the EU, Croatia’s voice will be heard at the common table.
Also, there is a widespread fear of foreign investment in Croatia. In public discourse this is reflected in statements to the effect that ‘Croatia is being sold off to foreign investors’. The fear of imported goods is seen in statements denigrating ‘cheap, low-quality imports’, while the fear of migrant workers emerges in the form of active resentment and resistance and through the imposition of a variety of barriers, such as complicated procedures for mutual recognition of qualifications. And the fear of foreign services is reflected in statements such as ‘There is a need for a genuinely Croatian bank’, or the more populist slogan ‘A Croatian wallet in a Croatian pocket’. These messages are in sharp contrast to the basic market freedoms on which the EU economy is based, and which are to be exercised regardless of national borders and without any discrimination based on nationality whatsoever.
Furthermore, in Croatia there is widespread public acceptance of special interests that are understood as being national. This has led to an entire normative system of social privileges reserved for nationally defined social groups, such as, for example, Croatian artists being entitled to free pension and medical insurance, Croatian pensioners being entitled to subsidised pensions, the children of Croatian veterans being allowed direct university enrolment, regardless of the numerus clausus, and so on. Favouring national interests in the economy is likewise seen as justified. For example, a recent study by the Faculty of Transport of the University of Zagreb, produced for the Ministry of the Sea, Tourism, Transport and Development, proposed direct discrimination against foreign truck drivers, who would be stopped at the state border during certain hours, while national truckers would be admitted into the country.
 The study emphasises that ‘the state authorities, ie the inspection services, must serve to enhance the competitiveness of Croatian truckers’. Again, this represents a U-turn from the European standard, defined by the elimination of discrimination based on nationality and the prohibition of distinctly applicable measures.

The divergence of discourses and its consequences
These examples bear witness to the divergence of Croatian national and European discourses on key points concerning the creation of European identity: sovereignty, market freedoms, and non-discrimination. This divergence has had several consequences, as follows.

Probably the easiest one to detect is the phenomenon I call semantic dissonance. In diverging discourses, the same words are ascribed a different meaning, making communication more difficult. The same language is applied to different concepts, and so we do not understand each other.

Secondly, and more importantly, divergence affects the construction of identity. National identity is not conceived in contrast to negative historical experiences, but rather in contrast to European identity. Negative historical experiences are often brushed aside,
 while certain social phenomena and moral standards are denigrated as being imported from Europe and opposed to what are understood as ‘genuine national values’. Examples of this abound, including attitudes towards the market freedoms, the family, sexual minorities, foreigners, pluralism, and so on.
Unlike Croatian national identity, which is conceived, at least in part, as opposed to European values, European identity is defined in contrast to the negative historical experiences of Nazism and communism, and to the identity of individual Member States. This can be traced back to the very outset of European integration, as is well documented by the Schumann Declaration.
 Today, more than fifty years later, during which time Europe has grown into a continental public order, the same idea has been expressed by Marek Cichocki, Poland’s representative for drafting the EU’s 50th anniversary declaration.
 Europe must be conceived not only in contrast to Nazism, but also to communism and to Balkan-style nationalism. Certainly, European identity is not in competition with the identity of the Member States, but rather is construed as added value on top of national identity.
 This can be understood well from the landmark Nold case, where the European Court of Justice asserted that in protecting fundamental rights it was ‘bound to draw inspiration from constitutional traditions common to the Member States, and […] cannot therefore uphold measures which are incompatible with fundamental rights recognised and protected by the constitutions of those States’.

The third consequence of diverging discourses can be described as institutional impotence. Croatia’s institutions have remained or become unable to create policies that could form part of broader European objectives. The political system and its institutions are incapable of generating decisions that comply with European standards,
 as manifested in the ‘crisis of the judiciary’, ‘inefficient public administration’ or ‘corruption’. As institutions are unable to anticipate acceptable outcomes for their activity, they often generate disparate results. One striking example is the misapplication of the requirements of the Bologna process in higher education and false adjustment to the European Qualifications Framework. The synergetic effect of Croatian legislation and sub-legislation is that a two-year university-level degree from Croatia is legally equivalent to a bachelor’s degree from a European university, while a four-year Croatian bachelor’s degree is equivalent to a European master’s degree.
 Such degrees cannot obtain European recognition, while, on the other hand, they cause an inflation of Croatian bachelors and masters and degrade proper degrees earned in Europe. Also, laws are not infrequently introduced and then scrapped at once, due solely to reaction from the European side.
 Such institutional impotence is present not only in political institutions, but more generally in all spheres of public life.
Furthermore, the insufficient penetration of European topics into public discourse has created social differentiation between a participating minority which has access to European resources and a majority which is excluded. Such differentiation adds to the discontent of the excluded social group, creating a capillary obstruction of pro-European reforms. Generally speaking, resistance to reform is on the rise, and this phenomenon is only aggravated by the Croatian public’s exclusion from the constitutional debate on the future of the EU. Another example of exclusion is the general absence of any debate on the Services Directive, despite the fact that tourist services make up a large part of Croatia’s GDP.
 Certainly, the fact that Croatia is alone on its way to EU membership means that it is deprived of the unique experience of the enlargement debate and enlargement discourse.
Explaining the divergence

I will offer two explanations as to why this divergence of discourses about Europe has occurred in Croatia: the re-legitimisation of the old political elite and the persistence of its traditional links with the economy; and a delay in the change of generations. Taken together, these phenomena have contributed to the survival of the old administrative elite.
First, it seems productive to refer here to the post-World War II British experience. It is a commonplace that Britain’s economic fatigue in the 1950s and 1960s had to do with its status as a victorious force and the persistence of traditional links between politics and the economy.
 Owing to this, traditional industries were able to survive thanks to political protectionism, despite their lack of competitiveness. Similarly, Croatia, having won the war for independence, has continued to protect non-competitive industries, regardless of whether these are privatised (eg food processing) or state-owned (eg shipbuilding). Instead of restructuring under the pressure of market forces, entire industries have sought protection in the political elite, which has not been de-legitimised like those in other post-communist states, but rather has acquired a new legitimacy based on the concept of national reconciliation.
 In other words, privatisation was arranged by the old social elite, which partly transformed itself into the nouveaux riches and partly entered into practical interest arrangements with the new capitalist class. In this way, the old political elite, invigorated by the new national legitimacy, has ‘protected’ Croatia’s ‘national capital’ from internationalisation, that is, from the acceptance of European free market principles.

The second explanation for the divergence of discourses is a delayed change of generations. As I have already pointed out, one of the main problems slowing down Croatia’s entry into the European mainstream is that Croatian identity is not conceived against the negative historical experiences of Nazism and communism, but rather against European identity, and so, for that reason, European standards are understood not as originally Croatian, but as something ‘imposed’ from outside. Such a construction of national identity has had a decisive impact on the conditions of reproduction of the social elite. The change of generations in Croatia either did not occur or, where it did, was controlled by the old social elites who were able to invest in their own successors. Examples of this can be found in public television, the judiciary, science, and education. Such conditions of social transition are not incidental, but rather result from a carefully designed regulatory policy. For example, the Courts Act provides that, in order to qualify for the position of judge on the High Commercial Court or Administrative Court, a candidate must have at least 8 years of practice as a judge, or at least 12 years of working experience as an attorney, professor of law, or public notary; judges of the Supreme Court must meet a 15-year requirement.
 It is absolutely clear that even today (not to mention the 1990s) such requirements could only be satisfied by persons who acquired their legal education under communism. One might wonder whether this reliance on traditional socialist legal education has contributed to the crisis of the judiciary and public administration described repeatedly in reports by European institutions, which emphasise the need for their reform, including the reform of legal education.
 
The survival and integration of the old administrative elite is also facilitated by various legislative arrangements. For example, Article 93 of the Law on Public Officials and Public Servants
 of 4 October 1994 provides that public officials need not pass the public service exam if they have at least 10 years of experience. This provision has enabled the survival of public servants employed after 1984. Therefore, involvement in pre-democratic institutions is not only not an obstacle, but even a recommendation for appointment to the highest public offices. No wonder one Member of Parliament recently remarked, with regard to a possible appointee for the position of Constitutional Court judge, that the candidate was ‘an excellent lawyer, and already a judge of the Constitutional Court during the former Yugoslavia’.

However, it is still possible to observe a difference between institutions that Croatia ‘inherited’ from socialist Yugoslavia, such as its courts of law, some ministries, or its universities, and institutions that have been newly created for specific purposes of modernisation and Europeanisation, such as the Croatian Competition Agency, the State Commission for Public Procurement Control, and others. By necessity, these new institutions have had to employ younger, better-qualified public servants. 
The difference between ‘old-style’ and ‘new-style’ institutions and the dynamics of their relationship are nicely illustrated by a recent judgment of the Croatian Administrative Court,
 annulling a decision by the Croatian Competition Agency. The Agency, with reference to Community competition rules applicable pursuant to Article 70 of the Stabilisation Agreement, had declared a vertical distribution agreement illegal. According to the Administrative Court judgment, however, ‘the criteria, standards and instruments of the European Communities to which the Agency refers are not contained in the text of the [Stabilisation and Association] Agreement, and are not transposed or published in any other Croatian law or act, and therefore cannot be a source of law’. Without entering into a more detailed legal analysis of this judgment, suffice it to say that the Agency, by applying the interpretative standards of Community law, had reached one conclusion, while the Administrative Court, excluding those standards, had reached the opposite one. 
The persistence of the ‘old cadre’ is not exclusive to the judiciary and public service. For instance, the Museums Act
 lists the requirements that must be satisfied by a museum director, including a university diploma and the state exam. Exceptionally, however, a person without the required qualifications but with 10 years’ experience may be appointed. In other words, work experience can substitute for a university degree. 

At the same time, integration of the up-and-coming generation of young professionals, educated at European and American universities, is made excessively difficult by strict rules on the recognition of qualifications. The net effect of the Law on the Recognition of Foreign Qualifications
 and the Science and Higher Education Act
 is that the qualifications of students who have completed master’s degree level studies in the European Union are granted the same value as those of students who have completed a four-year undergraduate programme in Croatia and other states of the former Yugoslavia. As a result, master’s degrees from the most prestigious universities in Europe are formally equated with four-year bachelor’s degrees from any university in the former Yugoslavia. Such legislative policy discourages study abroad and makes the integration of returning students more difficult. 
In brief, for the reasons stated above, European discourse in Croatia is channelled through unreformed institutions and thus muted or wrongly interpreted, generating a semantic dissonance. For example, the perception of Europe is formed via discourse on the International Criminal Tribunal for the Former Yugoslavia, and not on European reform, enlargement, institutions, or values. Another phenomenon is the projection of certain local issues as European ones, for example, the border dispute with Slovenia or the question of the esuli (post-WWII Italian refugees from Yugoslavia). Such issues do not form part of European identity; on the contrary, they represent its dark side, against which European discourse should be constructed. 
Conclusion
The first wave of transition in Croatian society did not take place in an environment of European discourse. As a consequence, it did not bring about a Europeanisation of Croatia’s institutions and Croatian society in general. The change of generations has occurred only partially, and in such a way as to enable functional integration into the European mainstream under conditions predominantly dictated by the communist and post-communist elites. Today the change of generations is complete; yet it has not brought about a Europeanisation of Croatian institutions, but rather a perpetuation of national discourse. 

In such circumstances, the key question is not when Croatia will join the EU, but rather whether, at the moment of accession, Croatian society will be capable of taking part in mainstream European discourse and thereby maximising the benefits of membership. At the moment, no such capacity is evident. Unless Croatian society becomes capable of absorbing the positive redistributive effects of prospective membership, the frustration generated by its reduced ability to utilise the benefits of the pre-accession period may lead to public opinion turning against EU membership.
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