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ABSTRACT 
“Democracy arises out of the notion that those who are equal in any respect are equal in all respects; because men are equally free, they claim to be absolutely equal (Aristotle, Politics)”. An equal society recognizes people’s different needs, situations and goals and removes the barriers. This definition recognizes, as the current EU legal framework does not, that factors such as gender, age, disability, ethnicity, religion and sexual orientation can interact to create multiple or intersectional disadvantage. The fact that the current legislation does not expressly address multiple or intersectional discrimination leaves the most disadvantaged members of society, unable to challenge the discrimination they experience. Yet, more and different action is needed to address those inequalities that are proving particularly hard to shift, and where progress is very slow. Anti-discrimination laws are designed to combat a complex set of different “wrongs”, which take various forms across the different equality grounds. A purpose clause would convey the basic principles and link together different concepts such as dignity, diversity, substantive equality and so on, to give a fair idea of the aims and ambitions of equality and anti-discrimination law in general. It would also give some direction to the courts on how to interpret the legislation.

INTRODUCTION

European Equality policy has not yet a clear concept of rationales behind European Equality Law after multiplying the "discrimination grounds", i.e. the personal ascriptions discrimination for which is prohibited. At the same time, the challenges of achieving substantive equality (as opposed to formal equal treatment) and inclusion (in contrast to avoiding marginalization) needs to be met. This is especially difficult if addressing disadvantage in several dimensions, as the challenge of doing justice to diverging phenomena of intersectionality still needs to be met. The uncoordinated nature of these initiatives has produced a hierarchy of equality, where the right to non-discrimination is thorough and well established in these areas, but weak and fragmented in others. Moreover, there is no recognition of “intersectionality” between two or more different kinds of discrimination. The consequence of overlapping two forms of discrimination is usually double discrimination which significantly strikes the most vulnerable groups. This research is focused on intersection between race and gender discrimination. Research of EU legislation and legal practice of national courts have shown that neither the gender aspects of racial discrimination nor the racial aspects of gender discrimination are fully comprehended within human rights discourses.  There are a number of reasons why particular experiences of intersectional subordination are not adequately analyzed or addressed by traditional conceptions of race and gender discrimination. 

Black, ethnic minority and migrant women tend to be invisible in society in terms of their representation, their contribution and recognition of their needs. Their economic and cultural contribution to the host society is often undervalued because it is in fact not visible to large parts of society. Stereotypes of women coming from minority groups are at the same time a cause and a consequence of this lack of visibility. Often they are not seen as skilled individuals who might employ their capacities for the benefit of the whole society. 
The study will be limited only to the area of EU legislation in the field of race and gender with referring to national legal systems concerning equality legislation in two European countries (UK and Croatia). Two European countries present obvious cases studies because they illustrate contrasted experiences of the complex interactions between national patterns of governance on the one hand, and Community judicial politics, on the other. The aim of the study is to detect possible gaps within the EU and national legal systems that are still insufficiently cover intersectional discrimination and therefore offer very limited access to justice for those interested in protecting their rights ion cases of double discrimination. Moreover, observing differences between these two countries is very interesting because of their different legal background (common law vs. civil law), the UK is the EU member and Croatia is still a candidate country. Furthermore, Croatia geographically belongs to the Eastern European region and the UK to the Western European region. Croatia has been also suffering from post war period and transitional transformation from communism to democracy so the issue of human rights, in particular gender equality and racial or ethnic minorities has opened up a space for new debates and changes of the current legal system. What is more significant is the fact that after 1993 (Copenhagen criteria) the new set of rules has been applied for European countries applying for the EU membership, including Croatia.1 Human rights, rule of law, protection of ethnic minorities suddenly appeared as one of the main preconditions for joining the EU. If we take into consideration that Croatia is still facing the problem of prosecution war criminals and the return of refuges and gender/racial equality is just recently recognized as one of the important issues for developing democratic and multicultural society.  
Following this, the research will represent a significant contribution in the field of fundamental rights protection in the EU. Even though European countries are expected to follow EU legal norms and standards in order to create a strong legal framework for combating discrimination, existing EU legislation has been proven to be weak in terms of protecting individual rights before courts. The emerging issue is the problem of multiple discrimination. 
DEFINING MULTIPLE DISCRIMINATION
In the literature the phenomenon of multiple discrimination has been given several meanings and definitions. However, most of the scholars agree that the term “multiple discrimination” describes the first of three situations where a person can be subjected to discrimination on more than one ground. The other two situations are compound discrimination and intersectional discrimination. 

Compound discrimination, in contrast to multiple discrimination, describes a situation where a person suffers discrimination on the basis of two or more grounds at the same time and where one ground adds to discrimination on another ground – in other words one ground gets compounded by one or more other discrimination grounds.

Intersectional discrimination refers to a situation where several grounds operate and interact with each other at the same time in such a way that they are inseparable.   Intersectionality is a conceptualization of the problem that attempts to capture both the structural and dynamic consequences of the interaction between two or more axis of subordination. It specifically addresses the manner in which racism, patriarchy, class oppression and other discriminatory systems create background inequalities that structure the relative positions of women, races, ethnicities, classes, and the like. Moreover, it addresses the way that specific acts and policies create burdens that flow along these axes constituting the dynamic or active aspects of disempowerment. The problem of intersectionality between racial and gender discrimination has not been thoroughly discussed in legal literature so far. Gender aspects of racial discrimination and vice versa has been identified only by the UN documents and analyses.
“Intersectional discrimination is particularly difficult to identify in contexts where economic, cultural or social forces quietly shape the background in a manner that places women in a position where they are then impacted by some other system of subordination.”2 

There are different types of intersectional discrimination or subordination. But the failure of national governments and the international community to adequately analyze all experiences of intersectional discrimination lies in the fact that in traditional conceptions of race and gender discrimination, certain specific problems or forms of discrimination faced by marginalized women are rendered invisible. The most recognizable examples of intersectional oppression are often the most tragic: ethnic or race based violence against women. Women are not the only victims of the intersectional subordination even though racialized women are often positioned in the space where racism or xenophobia, class and gender meet. In many cases, racial minority women experience discrimination in a completely different way than racial minority men or even women as a gender. Similarly, racial minority men may experience discrimination that would not be faced by non-minority males or even women of the same background. This is because groups often experience distinctive forms of stereotyping or barriers based on a combination of race and gender. An intersectional approach recognizes this.  Race, ethnicity and gender discrimination can be push or demand factors for migration and trafficking.  Racist ideology and racial and gender discrimination could create a demand in the region or country of destination which could contribute to migration and trafficking. 
The existing literature points to these above mentioned concepts to describe discrimination experienced on more than one ground. However scholars understand and use the terms interchangeably. Sometimes the term multiple discrimination has been used to refer to additive or accumulative discrimination one hand, or as a general term for both additive and intersectional discrimination on the other. 
THE NATURE OF PROBLEM
People are frequently disadvantaged as a result of more than one cause, so discrimination is very often complex. A person may suffer disadvantage because she is a black woman; another may suffer discrimination because he is disabled gay man; yet another because she is a Muslim woman. The multiplicity of possibilities is obvious. These multiple identities are part of the diversity of our society. Recognizing this kind of diversity is now understood to be important in the next step in promoting social inclusion of the most disadvantaged.3 Unfortunately, there is a potential risk of neglecting intersectional cases and there are many reasons for that. Some of them will be presented in this paper. 
One of the leading scholars in the field of multiple discrimination is definitely Kimberly Crenshaw who claims that “in race discrimination cases, discrimination tends to be viewed in terms of sex or class-privileged Blacks; in sex discrimination cases, the focus is on race or class privileged women. This focus on the most privileged group members marginalizes those who are multiply burdened and obscures claims that cannot be understood as resulting from discrete sources of discrimination. I suggest further that this focus on otherwise-privileged group members creates a distorted analysis of racism and sexism because the operative conceptions of race and sex become grounded in experiences that actually represent only a subset of a much more complex phenomenon…Because the intersectional experience is greater than the sum of racism and sexism, any analysis that does not take intersectionality into account cannot sufficiently address the particular manner in which Black women are subordinated.”4
"As Sens. Hillary Clinton and Barack Obama vie for women's votes, feminist
groups are divided over whether feminists should automatically support the
first woman with a real shot at the presidency. ... 'What does this
simplistic solidarity say to feminists of color?' said Kimberle Crenshaw, a
professor of law and executive director of the African American Policy
Forum. 'If the idea is, vote for the person who looks like you, what am I
supposed to do as an African-American woman?'"5 
The most important conclusion that derives from this statement is that it is impossible to take a unilateral approach to discrimination cases. As Patricia Hewitt claims: “As individuals, our identities are diverse, complex and multi layered. People don’t see themselves as solely a woman, or black, or gay and neither should our equality organizations.”6
This leads us to the problem of invisibility multiple discrimination in the current legal framework of the EU and European countries such as the UK. 

In contrast to the EU, a widespread awareness of multiple discrimination has been developed in Canada and the USA, institution and agencies with a mandate to enforce or promote non-discrimination in these two countries have explored ways of understanding and applying an intersectional approach within their legal framework. In Canada, courts, tribunals and commissions have been instrumental in fostering the judicial system’s recognition of intersectional discrimination. They have developed the application of a contextual analysis in cases where the historical disadvantage, social, political, and cultural context or socio-economic issues have an impact on the construction of the individual’s identity and society’s response to this identity. The explicit recognition of the possibility of discrimination on a combination of grounds in the Canadian Human Rights Act has undoubtedly helped the development of this law. No such terminology is used in US and Australian legislation on discrimination. 
An intersectional approach to discrimination cannot be derived directly from the U.S. Constitution, or from federal law or statutory law on the domestic level. At the federal level, protection against discrimination is afforded by the Equal Protection Clause of the Fourteenth Amendment to the U.S. Constitution from 1870. It covers discrimination by the State governments on the basis of race, color or national origin. Domestic law provides protection through enforcement of the constitutional provisions and variety of statutes, which typically provide judicial and/or administrative remedies. Hence for the most part State statutory protections can be inferred from the U.S. Constitution and federal law. Case law from the court system seems to reflect that no overall intersectional approach has been developed. Thus, the Courts do not usually identify claims based on intersection of two or more grounds, but leave it to the victim of discrimination to decide the ground on which the case is to be reviewed. As a consequence, the complaint will have to choose between the different grounds of discrimination relevant for the case, or submit two or more separate claims.7 However, one institution, the U.S. Equal Employment Opportunity Commission (EEOC), has taken the lead in introducing, discussing and applying an intersectional approach to discrimination. This step may pave the way for a broader understanding and acceptance of cases involving more than one ground of discrimination.8 
MULTIPLE DISCRIMINATION IN THE EU

If we take into consideration different pieces of legislation in EU countries, institutional mechanisms including equality bodies as well as non-governmental-organizations we can conclude that despite the recognition reflected in anti-discrimination and equal treatment legislation, multiple discrimination, as a concept remains obscure. The main problem is that most institutions and organizations concerned with anti-discrimination legislation and policy are still focused on the single ground approach. 

Minority women seem to be most vulnerable to multiple discrimination. However, lack of research, registered complaints and cross-sectional data contribute to the continued invisibility of the phenomenon of multiple discrimination for other disadvantaged groups as well: older ethnic minorities, black persons with a disability, etc. Multiple discrimination happens in all spheres of social life. The labor market, however, appears to be the sector where multiple discrimination occurs most often. In many Member States, the scope of anti-discrimination legislation outside employment and occupation is limited to only gender and race/ethnic origin. This could be the reason for the lack of visibility of multiple discrimination in sectors such as education, access to goods and services, social protection, etc. Lack of data again adds to an incomplete picture of which intersectional groups are vulnerable and in which sectors multiple discrimination occurs. Lack of data also means insufficient knowledge about the extent of multiple discrimination.  Therefore, it is imperative to monitor and track the unique ways in which people experience multiple discrimination through numerous tools and strategies: research, legislation, awareness-raising, training and education, data collection, collection and dissemination of good practice and the promotion of multiple-ground NGOs. 
This paper focuses on several important questions:
· Is EU law capable of addressing multiple and intersectional discrimination yet?

The European Commission moved swiftly to put into effect the powers set out in Article 13 and came forward at the end of 1999 with a package of proposals. This led to the unanimous adoption by the Council in 2000 of two ground-breaking Directives, which aim to ensure that everyone living in the EU can benefit from effective legal protection against discrimination.9 The first Directive (the “Racial Equality Directive) bans direct and indirect discrimination, as well as harassment and instructions to discriminate, on grounds of racial or ethnic origin. It covers employment, training, education, social security, healthcare, housing and access to goods and services. The second Directive (the “Employment Equality Directive”) focuses on indiscrimination in employment and occupation, as well as vocational training. It deals with direct and indirect discrimination, as well as harassment and instructions to discriminate, on the grounds of religion or belief, disability, age or sexual orientation. It includes important provisions concerning reasonable accommodation, with a view to promoting access of persons with disabilities to employment training. 

The Racial Equality Directives draw inspiration from earlier EEC legislation on equality between women and men. Many of the definitions and legal concepts used in the two Directives have been inspired by gender equality legislation and/or the case law of the ECJ in the field of gender equality. In turn, the further development of gender equality legislation in the EU has made use of some of the innovations introduced by the Racial Equality and Employment Equality Directives. It is important to underline that these Directives have raised significantly the level of protection against discrimination across the EU. As a consequence, when it comes to legislation in this area, the EU has one of the most advanced legal frameworks to be found anywhere in the world. The Directives have required significant changes to national law in all MS, even those that already had comprehensive anti-discrimination legislation. The Directives have introduced protection against discrimination on certain grounds for the first time in many MS. They have required the introduction of new definitions and legal concepts. They have also led to the establishment of new specialized equality bodies, as well as the reinforcement of the powers of certain existing bodies. 

It is worth noting that, in the process of transposing Directives, some MS have gone beyond the minimum standards set out in Community legislation. For example, they have banned discrimination outside of employment on grounds of religion or belief, disability, age and sexual orientation. Several MS have put in place a single legal framework covering sex discrimination in addition to the grounds set out in the two EC Directives. It is also positive to note the trend towards the establishment of single equality bodies dealing with all of the grounds of discrimination covered by the Directives. In many cases, these national bodies deal with sex discrimination alongside the other grounds covered by Article 13 of the EC Treaty. The Commission is concerned to ensure that equality bodies have the independence, resources and capacities necessary to function effectively. It is important to stress that the effective implementation of non-discrimination legislation depends on the commitment of national authorities, the active support and involvement of civil society and complementary support for non-legislative measures to combat discrimination.  

By analyzing EU Equality Law in relation to multidimensionality it can be observed that the legal framework is lacking a clear definition of intersectional discrimination. However, this research will suggest that it was possible to read the legal framework in a way that made it possible to offer adequate solutions to intersectional discrimination. Discrimination based on two or more of the grounds protected by the Article 13 directives must be tackled and the current challenges in identifying the actual occurrence of discrimination on multiple grounds must be addressed. The scope of the existing anti-discrimination legislation does not provide effective protection against multiple discrimination in areas outside employment and occupation. EU anti-discrimination and equal treatment legislation should cover age, disability, religion, belief and sexual orientation in the fields of: (a) social protection, including social security and the healthcare; (b) social advantages; (c) education; (d) access to and supply of goods and services that are available to the public, including housing. The new legislation must provide provisions to address multiple discrimination.  
While there is a consensus that in order to understand Community gender and race policies, it is necessary to 'bring the courts back in', there is hardly any work addressing the essential question of the forms and variations of judicial politics in the field of gender and race equality in the European Union (Volcansek, 1986; Leibfried and Pierson, 1995; Fredman 2001; Bell, 2002). It is symptomatic that divergent national reactions towards these new Community norms have not been subjected to systematic inquiry. Obviously, both theoretical and empirical research on this issue needs to be conducted.

· What is importance of EU Law and Policy in addressing multidimensional problems of equality?
Considering an equal treatment approach in the EU, there is a need to move beyond the constraints of focusing on equality only. There are some proactive conceptions of equality law, contending that these aim at a holistic approach towards equality and are thus particularly well suited to overcome an equal treatment approach and to accommodate multiple identities. A feminist perspective on equality law should overcome essentialist positions and thus embrace intersectional discrimination. Multiple discrimination as a phenomenon has mainly been given academic attention in the USA, in Canada and in the UK and Ireland. In recent years, the phenomenon has been researched from a legal perspective and has concentrated on criticizing the single ground approach. To understand the birth of the single ground approach, Makkonen emphasizes the historical context where different issues such as gender, disability and race were considered separately by single-issue movements. The single-issue movements “have kept considerable distance from each other”, and therefore given birth to separate treaty body and conventions. It can be concluded that the main criticism of anti-discrimination law is that it is pursued on a single ground basis.10 
The intersectional methodological approach has mainly received attention in the jurisdictions of the USA, Canada, Ireland and the UK. In other Member States of the EU the concept of intersectionality has not received as much attention. The question is whether it is because of the fact that the grounds of discrimination have only recently been introduced into EU equality law. 

In her article “Double Trouble: Multiple Discrimination and EU law” Fredman (2005) argues that judges and lawmakers have been fearful of opening “Pandora’s box” to claims of multiple discrimination. She highlights that courts in the U.S. remain concerned at the possibility of a flood of claims by numerous subgroups. This led the courts to hold that cases including multiple grounds should be restricted to a combination of only two grounds. The impact of other grounds was thus ignored leaving a result described as “paradoxical” as the “more a person differs from the norm, the more likely she is to experience multiple discrimination”.11
The existing EU anti-discrimination and equal treatment legislation does not make express provision to prohibit multiple discrimination. Despite this EU directives do recognize that different grounds can intersect, in relation to gender the preamble to both the Race and the Employment Equality Directives stipulate that “in implementing the principle of equal treatment, the Community should, in accordance with Article 3 (2) of the Treaty, aim to eliminate inequalities, and to promote equality between men and women, especially since women are often the victims of multiple discrimination.” Both these directives also require that, in accordance with the principle of gender mainstreaming, the implementation reports to be drawn up by the Commission shall provide an assessment of the impact of the measures taken regarding women and men.12 In theory all EU Member States which have transposed EU anti-discrimination and equal treatment legislation could address multiple discrimination, at least in the field of employment. However, as EU legislation does not include an explicit provision, most Member States do not address Multiple Discrimination. According to the study reported in 2007 among all EU countries included in the survey, only Austria, Germany, Spain and Romania specifically address multiple discrimination in their legislation. 
The German Equal Treatment Act (AGG 14 August 2006) was adopted in 2006. Section 4 of this Act provides that where discrimination is based on several of the grounds …”it is only capable of being justified…if the justification applies to all the grounds liable for the difference of treatment.”13 This appears to assume that claims of multiple discrimination ill be admissible, however, there are no further explicit provisions and it is till to early to assess how cases on this will develop. The Austrian Disability Equality Act stipulates that authorities have discretion to take account of any multiple discrimination when assessing the award of damages although it does not have any further provisions that deal with multiple discrimination.  
Spanish legislation relating to equality between women and men provides that “authorities shall, in the preparation of studies and statistics, devise and introduce the necessary mechanisms and indicators to show that incidence of other variables whose recurrence generates situations of multiple discrimination in the various spheres of action.” Spanish law does not include specific guidelines on how to deal with claims of multiple discrimination although it does introduce a duty of cross-sectional equality mainstreaming. The Romanian Equal Treatment Act (2006) covers the ground of age, disability, race and ethnic origin, religion and belief, and sexual orientation. The Acts provides that discrimination on to or more grounds is to be treated as an “aggravating circumstance.”14
Thus Austrian, German, Spanish and Romanian law contain the only specific provisions in the EU Member States’ legislation on how to handle multiple discrimination. Nevertheless, a limited amount of case law has emerged on the issue of EU. Case law from Denmark, Latvia, Sweden, Ireland and the UK demonstrate that multiple discrimination cases are identified and do reach dispute resolution bodies. However, it should be noted that processing cases each ground is often handled separately. 
· How the new multiple grounds in EU law link into broader employment policy goals at EU level? 

It is important to discuss in how far the open method of coordination in the field of European employment policy would be capable of integrating discrimination problems and in particular multidimensional aspects. The Intersection between gender and race in the European Labor Market has been neglected so far. The one of the most important issues in EC anti-discrimination law is the labor market integration of ethnic minority women. The most serious problem in intersectional discrimination is how to prove it. For example In the UK and other EU countries, intersectional discrimination e.g. of minority women was often beyond proof. In most cases, existing policies and immigration laws clearly support the gender hierarchy in their families and communities, as the legal status of most immigrant women is dependent on the legal status by their husbands or fathers.  Even women who are subjected to domestic violence by their husbands are not freed from this dependency and the law forces them to choose between the violence of their husbands or deportation by the national authorities.
The second problem is how to identify discrimination. One of the conclusions is that it still will be up to the judge to decide whether the case should be treated as multiple or single ground. More often than not, one ground will be chosen because it is easier to test discrimination one ground rather than two or more especially if the case is intersectional.
The UK legislation is probably one of the best examples of proving that isolation of only one ground could not provide any help in prevailing differences and stop multiple discrimination. This need to address multiple identities became one of the primary reasons for moving from separate equality commissions to a single new Commission for Equality and Human Rights (CEHR). Prior establishing the CEHR, the issue of the phenomenon of ‘double discrimination’ against ethnic minority women felt between remits for two different bodies: the Equal Opportunities Commission (EOC) and the Commission for Racial Equality. It has been recognized for some time that there was need for specific research on ethnic minority women, and the opportunity to undertake it arose after 1991 Census, which was the first to collect comprehensive and accurate information on the ethnic composition of the UK population. The research conducted by EOC, published in June 1994 showed that ethnic minority women do face ’double discrimination’ in the workplace:

Women from ethnic minorities face discrimination because of their race. For example,     they tend to be in lower status jobs within occupations such as nursing and medicine. ’Double discrimination’ may take the form of longer hours, lower pay, and poor working conditions. White women earn on average 20% less than white men, but women from ethnic minorities tend to earn up to 25% less again. Overall, ethnic minority women earn a staggering 63% less than the male weekly wage. Future job losses are predicted in urban areas where the majority of the ethnic minority population live, and in sectors which traditionally employ ethnic minority women - the textile industries, manufacturing and catering. Ethnic minority women are twice as likely to b unemployed as white women. Many more ethnic minority women are unemployed despite the fact that they are much more likely to continue in higher education after school-leaving-age than are white women, and they are therefore better qualified.15   
While multiple discrimination is now widely recognized by those working in the equality field as a serious problem, little has been done to create coherent legal rights to address it.   The most common examples are ethnic minority women who suffer discrimination because of racial or ethnic origin and gender. The notion of under-inclusion refers to situations where a gender analysis is underplayed or ignored altogether in what is perceived to be a problem of racial discrimination. So, for example, the forced non-consensual sterilization of black and other marginalized women has been perceived to be a problem of racial discrimination rather than one of sexual abuse. In the UK, in the 1970s and early 80s, the operation of immigration laws and practice sanctioned the practice of virginity testing of South Asian women. The aim of the practice was to ascertain whether Asian women who came to join their husbands were bona fide fiancées. Underpinning this test was the assumption that Asian women do not have pre-marital sex before marriage: if a woman was not virgin then she could not be a genuine bride and therefore ineligible to enter the country. A public outcry and campaign led to the practice being stopped. Those who were appalled by the practice decried it as racist, but few articulated the way in which it also amounted to a violation of Asian women's bodies.

Apart from the trafficking of women, another well known example of targeted intersectional discrimination is the experiences of rape and sexual abuse of minority women in the context of war and armed conflict in Rwanda and Bosnia. In these cases abuses were specifically targeted at racialized women. Here conflicts which are essentially motivated by ethnic and racial hatred also target women in the selected communities for particular types of rape, sexual violence and aggression as a way of humiliating and dehumanizing the entire ethnic group in question.

Another variation is in the form of structural discrimination. This occurs where policies intersect with underlying structures of inequality to create a compounded burden for particularly vulnerable women. So, women may experience specific forms of gender discrimination where they are vulnerable because of their race/class or ethnicity. On the other hand, marginalized women may be subject to specific forms of racial discrimination simply because of their gendered location within their communities. Thus the racism they experience may affect them in ways which are different from that experienced by men in their communities. One example of this is the ways in which vulnerable women within radicalized groups may be coerced into non-violent crime in support of the criminal activity by their partners. But their subordinate gender position within their community which brings about their ready acceptance of the coercion into crime is ignored by the state that may single out the women for harsher sentences. Such women may also be vulnerable to specific forms of gender discrimination in prisons ranging from 'over policing' to sexual abuse. 

   The issue becomes more complicated if an ethnic minority woman is disabled or gay or old or any combination of these. The current law will only focus on one of these factors at a time. Thus her treatment as an ethnic minority person is compared to that of a white person: her treatment as a woman is compared with the treatment afforded to a man. The basic question is this right way to approach her situation, and if not what is? It is often not possible to separate out different aspects of a person’s identity. It is easy to see that the discrimination that a black woman may experience may be wholly different from that experienced by a black man or a white woman. That way of looking at the problem might also be considered as discrimination. As Fredman argues:  “the more a person differs from the norm, the more likely she is to experience multiple discrimination, the less likely she is to gain protection.16 That happened in Bahl v the Law Society, where the questions whether, and if so how, this legislation could be used to address alleged multiple discrimination were critical to the ultimate resolution of the case. The result was not positive and certainly did not reflect the kinds of analysis of interaction set out above. 
In Bahl, an Asian woman claimed that she had been subjected to discriminatory treatment both on the grounds that she was Asian and also on the grounds that she was a woman. At first instance, the employment tribunal ruled that she could compare herself to a white man, so that the combined effect of her race and her sex could be considered. However, both the Employment Appeal Tribunal and the Court of Appeal ruled that this was not possible and was indeed an incorrect interpretation of the law.17 Thus the Court of Appeal judgment made it clear that each ground had to be disaggregated, separately considered, and a ruling made on it, even if the claimant had experienced them as inextricably linked. For this purpose it is necessary to consider the role of a comparator.  A comparator can be either a real person or hypothetical comparator. If there is no exact comparator but there is evidence as to how others in not entirely dissimilar circumstances have been treated, this evidence may explain why the complainant has been treated in the way that they have. The evidence helps the tribunal to hypothecate what would happen to someone in the same circumstances as the complainant but lacking their particular characteristics. 
The issue of comparators has been explained in Shamoon v Chief Constable of the Royal Ulster Constabulary. In that case Lord Scott said: 


Comparators come into play in two distinct and separate respects…First, the statutory definition of what constitutes discrimination involves a comparison: “…treats that other less favorably than he treats or would treat other persons.” The comparison is between the treatment of victim on the one hand and of a comparator on the other hand. The comparator may be actual (‘treats’) or may be hypothetical (‘or would treat’) but ‘must be such that the relevant circumstances in the one case are the same, or not materially different, in the other’….If there is any material difference between the circumstances of the victim and the circumstances of the comparator, the statutory definition is not being applied, It is possible that, in a particular case, an actual comparator capable of constituting the statutory comparator can be found. But in most cases a suitable actual comparator will not be available and a hypothetical comparator will have to constitute the statutory comparator…
…secondly, comparators have a quite separate evidential role to play…The victim who complains of discrimination must satisfy the fact finding tribunal that, on a balance of probabilities, he or she has suffered discrimination falling within the statutory definition. This may be done by placing before the tribunal evident material from which an inference can be drawn that the victim was treated less favorably than he or she would have been treated if he or she had not been a member of the protected class. Comparators, which for this purpose are bound to be actual comparators, may of course constitute such evidential material. But they are no more than tools which may or may not justify an inference of discrimination on the relevant prohibited ground e.g. sex. The usefulness of the tool will, in any particular case, depend upon the extent to which circumstances relating to the victim. The more significant the difference or differences less cogent will be the case for drawing the requisite inference. But the fact that a particular chosen comparator cannot, because of material differences, qualify as the statutory comparator, …by no means disqualifies it from an evidential role. It may, in conjunction with other material, justify the tribunal in drawing the inference that the victim was treated less favorably than she would have been treated if she had been the (fully relevant) comparator. 18
Thus, it can be seen that the role of the comparator can be over-emphasized. While the primary role is to establish if there has been less favorable treatment of the complainant via-à-vis another real person, the secondary evidential role is to supply a basis from which it may be inferred how it should be hypothecated that a real comparator (had they existed) would have been treated. This is one of a series of different ways of proving that discrimination has occurred, and this secondary limb role could easily be replaced by asking the question why the discrimination has occurred. There is no reason why the answer to such a question could not encompass several grounds without difficulty.19 
But it must also be remembered that in cases of multiple discrimination it may not be easy to construct a hypothetical comparator who does not share any of the prohibited characteristics with the claimant. It may become a difficult and somewhat unreal task. This is important since in such cases a fully relevant direct comparator will be very unlikely to be found. So this is likely to be the kind of case in which it is preferable to ask the question why the claimant was treated as she was. In this way the employment tribunal or court will not have to spend much intellectual effort to little purpose trying to hypothecate whether a person has been treated less favorably than some other because of the entirety of the multiple grounds on which he or she relies.20 

· How legal norms on intersectional discrimination can be applied to Eastern Europe?

Although there has been growing recognition of intersectional discrimination at the international level, such recognition has not been adequately reflected at the national level. The intersection of gender and race must be considered when drafting and revising national legislation and policies. Sates should integrate a gender perspective into all programs of action and policies aimed at combating racism, racial discrimination, xenophobia and related intolerance. Similarly, race considerations must be taken into account when adopting measures to eliminate gender discrimination. States should review national redress mechanisms to ensure that individuals can obtain protection from and remedies against discrimination based on race and sex. It is also essential that judicial and other remedies are widely publicized, transparent, accessible and not unduly complicated. 

Considering the issue of race and gender discrimination, especially if we want to explore in depth the problem of intersectional discrimination, we should start with exploring both theoretical and historical background of these two forms of discrimination. This is also a good starting point for detecting gaps in existing anti-discrimination legislation in European countries since there are significant differences in understanding concepts of discrimination due to historical and cultural heritage. The issue of concern is whether Western European approach to anti-discrimination policy is different from the one existing in Eastern European countries? Concerning the current equality legal framework in Easter European countries and the state of implementation of European Union Directives, the answer is positive. Moreover, anti-discrimination policy shaped by government has been proven to be inefficient and lacking important monitoring and evaluation mechanisms. Specialized bodies constructed for that specific purpose have not been consistent and effective in implementing measures defined by existing legislation neither proven to be coherent with new standards introduced by European Community law. What is more significant and worries those who established anti-discrimination framework is that Eastern European countries fail in harmonizing domestic laws in the field of race and gender with each other. An example for this is Croatian recently adopted Constitutional law on Protection of Ethnic Minorities which is totally inconsistent with also recently adopted Gender Equality Act (GEA). The other side of the coin is the fact that even the GEA is not fully harmonized with EU law and is adopted according to the obligation set up by the Commission for each candidate country. Croatian GEA was adopted in July 2003 but in January 2008 the Constitutional Court decided to nullify it because of infringement of constitutional procedure required for its entering into force within the Parliament. Following its obligation as an official candidate country for the EU membership, Croatia should work more on adjusting domestic laws with EU legal standards and norms. That will not been an easy job since historical and political background makes serious obstacles on that way but certainly should be done in near future due to fact that full membership invitation is expected to be obtained by the end of 2009.  

LEGISLATION ADDRESSING MULTIPLE DISCRIMINATION – RECOMMENDATIONS
The scope of the existing EU anti-discrimination legislation does not provide an effective protection against multiple discrimination in areas outside employment and occupation. Effective protection requires legislation that covers all six grounds, in all spheres of life. Furthermore, current legislation does not define the concept of multiple discrimination, including intersectional discrimination. EU and national anti-discrimination and equal treatment legislation should cover the grounds of age, disability, religion/belief and sexual orientation also outside employment and occupation, i. e. in the fields of:

a. social protection, including social security and healthcare;

b. social advantages;
c. education; 

d. access to supply of goods and services which are available to the public, including housing. 

The new legislation must also provide provisions to address intersectional discrimination.

· Express recognition of the ground of gender identity as part of equality policy and legislation through the addition of gender identity to the ground of gender, thus reading “gender and gender identity.”
· Introduction of specific provisions to combat multiple discrimination, including intersectional discrimination.

· National Equality Bodies with a mandate to assist victims of discrimination on all grounds and within and outside employment and occupation and with the appropriate financial and human resources to assist victims of multiple discrimination. 

· Promotion and development of positive duties and equality mainstreaming in public and private sectors taking into account multiple grounds.
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