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Burden of proof v. intime conviction: 
two strategies of explaining factual findings in court judgments
Prof. dr. sc. Alan Uzelac

I. Introduction
There are three simple equations regarding the need to motivate judicial judgments.

First, the need to motivate judgments is proportionate to the level of distrust in judges that we have. 
Second, the need to motivate judgments is proportionate to the institutional ability to control and change judgments through various levels of judicial hierarchy.

Third, the need to motivate judgments is proportionate to the level of technical competence and qualifications of the acting judge.

I will try to illustrate these three equations by a well-known historical anecdote. 

A British Governor was sent to one of the British colonies. There, he was required not only to rule and represent the interests of British Monarchy, but also to undertake various judicial duties. The Governor, who was not a lawyer, was particularly concerned with this task, so he turned to the most prominent lawyer of his times, Lord Mansfield and asked him what to do. It is reported that Lord Mansfield told him that the answer is simple. He reputedly advised the Governor never to give reasons for his decisions. Why? Because in the vast majority of cases, his judgment would probably be right but his reasons would certainly be wrong. And so be it.
What does this anecdote tell us?

First, that within close political allies there is no superfluous care about the correctness of decisions and the need to correct errors.

Second, that there is no special need to motivate judgments if we are at the top of the government and no appeal can be launched against our decision.
Third, that requiring non-lawyers to express legal grounds for their actions and decisions is misplaced, or simply stupid.

Now, we may say that we have come a long way since Lord Mansfield gave his reputable advice. We can certainly agree with the current President of the Court of Appeal of New Zaeland that “these days a judgment is likely to be considered bad in law if it gives no reasons” (Justice Anderson, WkoLR 1). However, the conclusions drawn from this anecdote and the accuracy of our three equations have not been fully refuted. In fact, the recent practice of the European Court of Human Rights in Strasbourg in many aspects confirm all three findings.

II. European Court of Human Rights and Motivation of Judgments
As to the first submission, about the motivation and the level of distrust, we can only offer tentative evidence, in any case rooted on the arguments that are not politically correct. Yet, with all reservations, I stay with the submission that it is possible to demonstrate on the recent jurisprudence of the ECtHR that the Court shows much greater lenience in respect to shortened or lacking reasons in judicial decisions when judiciaries of so-called “old democracies” are concerned, while in the case of new member states (“New Europe”) this requirement was construed in a much stricter sense. So, e.g. in the past years the lack of reasons was regularly found to be a cause of the violation of the right to a fair trial from Art. 6/1 ECHR in respect to the fairness of the proceedings when the respondent states were e.g. Romania, Ukraine or Moldova. In all these cases, the court has insisted on the finding that “according to [the Court’s] established case-law reflecting a principle linked to the proper administration of justice, judgments of courts and tribunals should adequately state the reasons on which they are based”, finding regularly the violation of the fair trial (see e.g. Šalov v. Ukraine; Boldea v. Romania). On the other side, in a number of cases from England, France, Netherlands or Spain, the court has repeated that “the extent to which the duty to give reasons applies may vary according to the nature of the decision and must be determined in the light of the circumstances of the case” (see inter alia Ruiz Torija v. Spain, Bufferne v. France). Therefore, in most of such cases, violations were not found because – I cite - “although Article 6 § 1 obliges courts to give reasons for their decisions, it cannot be understood as requiring a detailed answer to every argument” (see inter alia Van de Hurk v. the Netherlands, Papon v. France).
With respect to the much less need for the motivation of judgments if they are not open to appeal, the Court itself gave a telling statement. In Suominen v. Finland and Nitschke v. Sweden, the Court wished “to emphasise that the function of a reasoned judgment is to afford the parties the possibility of an effective appeal and to show to the parties that they have been heard”. The connotation in these judgments was that the need to give motives for the lower court judgments had to be interpreted in a stricter manner, while, for the decisions of the appellate courts, it had expressly stated that “… in dismissing an appeal, an appellate court may, in principle, simply endorse the reasons for the lower court’s decision” (see, mutatis mutandis, Helle v. Finland,; García Ruiz v. Spain [GC]). In the same sense, the Strasbourg Court has approved the practice of discretionary leave to appeal by the higher instances, even though the court did not provide any explanation for such a decision – it had only “recapitulated the applicant’s grounds of appeal and had stated that they were not such as to warrant granting leave to hear the appeal” (Bufferne v. France, admissibility decision – manifestly ill-founded). [Comparison: Anglo-American practice – Affirmed; CEPEJ examples – Norway; New Zaeland – not acceptable]. [In this context, we may be reminded that in civil matters the ECHR generally does not provide for the necessity of the right to appeal].
Finally, the permissibility of reducing of fully waiving the requirement of motivation for the decisions made by lay judges was also admitted by the European Human Rights Tribunal, So, e.g. in Papon v. France, it was stated that French procedure before the Assize Court was not violating the rule that adequate reasons for judgments have to be given. Namely, “for the purposes of Article 6 [the reasons requirement] had to accommodate the special features of a set of proceedings, particularly in the assize courts, where juries did not have to state why they were satisfied beyond reasonable doubt.” The role of the reasons, so the Strasbourg Court, is in jury proceedings overtaken by the questions framed and put to the jury by the President of the Assize Court. These questions, in French law, can be challenged by the public prosecutor and the accused and they may request leave to put others, mindful that, in the event of a dispute, the Assize Court would rule, giving reasons, as it had done in this case. So “while the jury had only been able to reply ‘yes’ or ‘no’ to each of the questions put to it by the President, those questions had formed a framework on which the decision had been based. The precision of those questions had adequately compensated the lack of reasons for the jury’s replies”.
So far, we have demonstrated that the perception about the need to motivate court judgments depends on various external factors. All in all, this may indicate the need to somewhat soften and relativize the reliance on usual adagio in legal theory that speaks about the central role of the motivation of judicial judgments for the rule of law.
Now, we are turning to the main issue of our contribution that concerns primarily the motivation of the part of the judgments that deals with the establishment of the factual background of the decision.

III. Free evaluation of evidence between intime conviction and strict objective rules
If the need for providing reasons for judgments deals with all the important aspects of decision-making, the judgment has to be equally reasoned in respect to issues of fact and issues of law. However, it is undisputed that the issues of fact are still a bit different. In all hierarchically organized modern legal systems the need for systemic consistency gives precedence to the issues of law, as demonstrated by the fact that a number of Supreme Courts in Europe view their main role in the harmonization of legal findings, and prohibit expressly raising any issues of fact before them. This was not always like that: in the medieval law, turning to the supreme judicial authorities, e.g. to the King or the Pope, had a strong element of individual equity, whereby the Biblical image of King Solomon, pronouncing individual justice in the concrete case, served as a strong landmark.
Why has the role of factual findings in the modern legal systems been diminished, to the effect that in some judicial proceedings facts cannot be successfully invoked even in the regular appeal process [e.g. Croatia in small claims]? There are many reasons for it, such as the rise of codification, the overall dominance of the rationalist and deductive methods and the strengthening of centralist and absolutist trends in the government. I will, however, concentrate on how these developments reflected on the theory of evidence, and the resulting consequences for the motivation of judgments.
The procedural model resulting from the XIX century and applicable both for civil and criminal proceedings advocated the doctrine of the free evaluation of evidence. This doctrine did not evolve in a straight-forward manner. It is certain that the doctrine was the reaction to numerous strict evidential rules in the judicial proceedings of ancient regime. During French Revolution, it was initially advocated to free the procedure from any bonds and ties and replace the rules with the intimate conviction – intime conviction – of the fact-finders. This proposition was, however, rooted on another presumption that, in fact, did not take place, namely on the presumption that professional decision making by professional judges will be replaced by the jury trial, inspired by  Anglo-American examples. In the end, the jury trial did not develop in Europe as a practice on a broader scale, and this had a direct impact on the understanding of the free evaluation of evidence.
Today, it is therefore quite clear that the free evaluation of evidence doctrine does not mean the unlimited reliance on intime conviction. Had this been the case, no motivation regarding factual findings in the judgment would be possible at all, just as it is never required from the members of the jury to explain their ultimate motives and suppositions that led to this or that decision. In the current European practice, judges, although in principle unbound by formal legal rules regarding evaluation of evidence, are not free to decide arbitrarily. They must, as uttered in numerous textbooks of civil procedure, examine carefully all the evidence presented to them and decide as reasonable fact-finders, bound by the common sense and generally approved professional and scientific methods of arriving to conclusions about relevant facts. Of course, their factual findings also have to be explained in their judgments.
However, the doctrine of free evaluation of evidence is not free from ambiguities, neither in theory nor in practice. In a certain sense, the alarm bell of the intime conviction is still ringing in the contemporary doctrine of free evaluation, as – in spite of all the objectivity of the methods and tools (and that objectivity is still, at least in the practice of civil procedure, to a large extent illusory) – the judge must be fully convinced that the evidence taken has produced the full proof of the disputed facts.
The ambiguity in the concept of free evaluation of evidence is most visible regarding the very final question in the evaluation of evidence – the question whether the required standard of proof has been satisfied. Here, the stumbling block is in the very impossibility to define the required standard by any objective means. As we all know, in the Continental law, there is largely a uniform and identical standard of proof for proving the merits of the case both in civil and criminal proceedings – the standard that is referred to as the standard of “certainty” or the “beyond reasonable doubt” standard [as opposed to the common law standard of the balance of probabilities]. Although there may be a consensus about the statement that this standard requires a “very high level of probability” for successful proving of contested facts, there is virtually no agreement about what this high level of probability means in objective, empirical terms. The very term “certainty”, although apparently objective, ultimately relates to the individual perception of the acting judges, what is even more accurately expressed in the term of “beyond reasonable doubt” – because doubt is in any case the psychological category.
The internal tension between objective and subjective elements in the doctrine of free evaluation of evidence can be illustrated on the famous German case – the case of Anastasia, the alleged surviving Russian princess. In this case, that is today a part of any anthology of cases relating to Freie Beweiswürdigung, the German BGH (Supreme Federal Court) came to a famous Pythian dictum about the essence of the required standard of proof in civil cases – this essence being a kind of not-undoubted-certainty. In its famous 1970 decision, the BGH expressed the required standard of proof in the following words:
„Auf diese eigene Überzeugung des entscheidenden Richters kommt es an, auch wenn andere zweifeln oder eine andere Auffassung erlangt haben würden. Der Richter darf und muß sich mit einem für das praktische Leben brauchbaren Grad von Gewissheit begnügen, der den Zweifeln Schweigen gebietet, ohne sie völlig auszuschließen.”
Of course, the formula requiring “practical level of certainty” that does not exclude the doubt altogether, but still “commends the doubt to shut up” raised considerable attention and resulted in various criticisms, e.g. stating that this formula is “a nonsense”, a complete contradictio in adiecto. However, the German BGH, in our view, only expressed, with German preciseness, the basic ambiguity that is deeply built into the contemporary concept of the free evaluation of evidence: it is a tentatively objective and verifiable concept, but, at the same time, a concept that requires an inherent personal element of judicial consciousness and conviction. Therefore, the BGH itself concluded its ruling with the statement that the expression requiring judge to be satisfied with probability that is approaching certainty is incorrect if it does not take into account the personal conviction of the acting judge that the facts have been established truthfully.
Now, it is important to note that, in the end, this type of approach leaves a broad space between two certainties – the space of doubt. Because – so the conventional Germanic doctrine – the success of proof of contested facts needs certainty in both directions – both regarding the positive establishment of a fact (X is true) and regarding the negative establishment of a fact (X is false).
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But, if the conviction has not been reached in either way, i.e. if the judge, after the evidence was presented, is not convinced that it is proven beyond reasonable neither that the disputable assertion is true, nor that it is not true, he has to conclude that the free evaluation of evidence has failed. Consequently, if more than reasonable doubt still remained in judge’s mind, he would be bound to reach his decision not on the basis of free evaluation of evidence, but on the basis of burden of proof rules – the rules that have to lead him out of the non liquet situation.
The burden of proof rules, in this doctrine, are the rules that have to be derived from the interpretation of legal rules. Whereas in criminal case one may, on the constitutional grounds, safely assume that the outcome always goes one way – i.e. in the favor of the defendant (in dubio pro reo), there are no conclusive grounds for such a result in civil cases. On the contrary, there may be multiple reasons why a judge can, in the case of doubt, reverse the burden of proof rules and find in favor of the claimant [e.g. in medical malpractice cases where injured party could not prove the actions of a defendant hospital; in labor cases where court may in doubt find for the worker; or simply in cases in which the evidence is manifestly more under control of the defendant]. Therefore, in the civil proceedings, there is no automatic ruling for the defendant in the case of doubt. It also means that, for every non liquet situation the judge should look deeper into the law, try to find express or implied guidance for distribution of the burden of proof, and rule accordingly. And, of course, he should thoroughly motivate his decision, which may, ultimately, be challenged also in front of the highest fora in judicial hierarchy. The burden of proof decision is, namely, the decision based on the legal reasoning, and not on the evaluation of evidence (which, obviously, did not succeed). Therefore, this time the issues of law come into the forefront, while the factual issues become more or less irrelevant. 
IV. Burden of proof in action: West to East or From high tide to dry land

One should not forget the first step in this line of reasoning. It is the step in which the individual judge has to reach the bottom line, and ask himself whether he is convinced or not – by reexamining the evidence and the results of the whole proceedings, as well as by an intimate act of introspection in his own consciousness. We may debate to which extent this initial finding is within individual discretion of the first instance judge, or whether and how this finding may be controlled. I will, however, not explore further these issues in an abstract manner. Instead, I will focus on one simple comparison that may be interesting from the point of view of comparative civil procedure.
The conventional burden of proof theory (so-called Normentheorie), as most prominently defined by the German professor Leo Rosenberg in 1900, was and still is extremely popular in Europe and elsewhere (e.g. in Latin America, translation La carga de la prueba, Buenos Aires 1956). In a more or less modified version it is still accepted as the mainstream doctrine in a great number of countries. However, the practical acceptance of this scheme of arriving to (and explaining) factual findings seems to have been rather different. 
In the German and Austrian practice, the decisions motivated by some sort of burden of proof arguments happen quite regularly, to the extent that a number of books and practical guides present and elaborate in very technical way law and jurisprudence regarding distribution of the burden of proof in different legal fields (e.g. in the BGB, labor law, medical malpractice etc.). Therefore we may state that the strategy of motivating judgments’ factual basis by burden of proof represents the standard and frequently used strategy.

On the very opposite side of the spectrum, I would like to use the example of socialist and post-socialist countries from Central and South-Eastern Europe. Of course, Croatia and former Yugoslavia are mostly well known to me, but I would submit to you that a lot of the features of their approach to motivation of factual findings in judgments apply to other countries, in particular to the new members of the EU such as Czech Republic, Hungary, Poland (Bulgaria, Romania…).
What is the main feature of their practical approach to stating reasons for pronounced judgments regarding issues of fact? It consists primarily in the crass opposition between the doctrinal acceptance of the standard burden of proof doctrine, and the manifest absence of virtually any judgment that would be motivated on the burden of proof concepts in the proper sense of the word. [research, statements by theorists] Therefore, although the doctrinal background was the same (i.e. the reliance on the Austro-German models of civil procedure), and even the law was very closely or even identically phrased, what was the standard practice in one jurisdiction was the “missing link” in another. Even the addition of the express legal rules authorizing and commending judges to decide based on the burden of proof rules “if they cannot establish facts with certainty” did not help – the judgments motivated by burden of proof rules are now, just as ever, non-existent. Instead, the exclusive method of motivating factual findings in judgments is the one derived from the “intimate conviction”: it is stated that the judge was satisfied by evidence and has found the facts, after evidence-taking, with certainty.
How can we explain such a discrepancy? Obviously, it can hardly be assumed that e.g. Croatian judges have better and stronger tools to find the ultimate truth as compared with their German colleagues. One possible, yet also quite improbable explanation, would be that Croatian judges psychologically tend to be convinced much sooner than Germans, e.g. because they have a simpler mind-setting or tend to be quite naïve.
If we reject the both explanations, the only remaining explanation is that, faced with the inevitable uncertainties, South-European judges succumb under some sort of external pressure and force themselves to be satisfied “beyond reasonable doubt” even when this is apparently impossible. Thus, we get a number of judgments that are motivated by the “fictitious certainty” or the “fictitious absence of doubt”. 
Why is this so? Some of the following elements play certain, but not the main role:
1. It is easier to motivate a judgment by intimate conviction than by the meticulous analysis of the legal rules, in pursuit of the most adequate burden or proof rule;

2. Motivating judgments by intimate conviction reduces the opportunity to control the judgment, since subjective feelings (state of consciousness) cannot be verified from outside;

3. If a judge sticks with the free evaluation of evidence, it will effectively narrow the scope of legal remedies, as issues of fact are generally not admissible before the highest courts, whereas the burden of proof rules as legal rules are.

The most important reasons, however, lie elsewhere – in the historical development that has changed the perception of the judges, their social role and function, and the social reputation of the professional jurists.
I will illustrate this by an example of what would most likely be the outcome of the decisions motivated by the burden of proof arguments. Instantly, against such a decision the losing party would lodge an appeal, arguing that the facts have not been sufficiently established. This argument would most likely have the success with the higher court that would strike down the judgment, basically remitting the case to the first instance court judge with the message: “if you were not convinced by the evidence presented, you have not tried hard enough – try harder!”. The reason for such an attitude of the higher courts lies in the long dominance of the doctrine that the courts should – also in civil cases – control the parties, educate them as the need may be, and have a strong grip on the process, taking the initiative also in respect of the evidence-taking. The principle that encapsulated this style of procedure was the pursuit of “material truth”. In the inquisitorial manner of conducting the civil proceedings, all remaining doubts in respect of factual background of the case were likely to be viewed as the failure of the judge – the failure that had to be corrected, and not circumvented by alternate strategies (such as the burden of proof, which, finally, in the extreme inquisitorial process cannot burden the parties, but only the court).
But this is not all. Apparently, the motivations for judgments based on the intimate conviction can harder be attacked upon appeal. Yet, in the inquisitorial model of proceedings this is not necessarily so. In fact, if the higher courts have at their disposal the “try harder” approach, they may also remit the judgments reasoned by the “certainty” of the intimate conviction because, in the view of the higher court, insufficient evidence was collected.
Of course, remittal of the judgment is not a pleasant outcome for the judge who wrote the judgment. But, it has a number of positive side-effects for both the trial judge and the appellate judges. For example, the remittal of the case is not a final decision, and therefore the responsibility for the decision cannot be attributed to neither of them. Also, the goal of material truth is such a powerful ideological concept that it can justify constant delaying of the case and numerous adjournments of hearings, all based on the alleged wish to find all potentially relevant evidence. In such a way, the responsibility for resolving socially sensitive cases that may bring negative publicity or attract negative emotions regarding the deciding judges can be “cooled off” or even evaded by delaying or vicious circle of decisions and remittals, until the issue at stake would be resolved by itself.
V. Conclusions
This model of procedure and the function of reasons for judgments within it do not have only historic relevance. Although the socialism was abandoned and the countries of the European East have joined the EU and the Council of Europe (or are about to), to a large extent the courts have not changed the way of operating. This is visible from the difficulties with establishing a sufficiently efficient justice system – and the main reason can hardly be found in the lack of resources (large number of judges, high investments).
There are various general conclusions that we may draw from the presented examples. Some of them may be:

· regarding comparative research of civil procedure: caution, focusing on the actual implementation of norms…
· the need for a broader view: analyzing the background and attitudes.
But, in the very end I would like to return to my initial equations and suggest some possible further conclusions:

First, it is inherently hard to control accuracy of factual findings. As shown by the given examples, judges can always find an alternative strategy in order to achieve the desired goals; there is no guarantee that higher instances will come to more accurate findings.
Giving reasons for judgments should be in the function of efficient proceedings. Judges must take responsibility for making final decisions, and have to deliver justice promptly.
Filtering mechanisms should be considered – good reasons for judgments can best be noticed only if it is not needed to write a detailed judgment for every manifestly ill-founded case. Options to limit appeals should be considered as well.
If the need to motivate judgments is proportionate to the level of distrust in judges, we have to work more on the trust in judges, and less insist on the detailed motivations.

