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Afternoon  Session: “Multilingual Justice”: 

1) Usage of regional or minority languages in criminal proceedings
As mentioned already in the morning session, Article 9 contains 3 paragraphs dealing with different aspects of the use of regional or minority languages in legal proceedings, the legal validity of documents in regional or minority languages and making available statutory texts in regional or minority languages. States decide upon ratification on the choice of undertakings for particular languages trying, however, to address the needs of these languages.
Paragraph 1 of Article 9 deals with various court proceedings – criminal, civil and administrative. The term "court" should be understood in the sense given by the European Court of Human Rights – any independent institution with a judicial function. States parties can choose between various levels of commitment – the range offered in sub-paragraphs spans from having proceedings in minority languages to allowing the accused or other persons to use it orally or to having documents produced in the minority language, etc.  

Its sub-paragraph a) speaks of the use of minority languages in criminal proceedings. The first obligation relates to conducting of judicial proceedings in the regional or minority languages.  States parties undertake: 

to provide that the courts, at the request of one of the parties, shall conduct the proceedings in the regional or minority languages, if necessary by the use of interpreters and translations involving no extra expense for the persons concerned.

This obligation is the most demanding to fulfil in the organisational and probably in financial aspect. However, it does not exclude the use of the official language, because it can be fulfilled through the assistance of interpreters and translations. First of all, there should be a legal possibility to invoke this right. If that is all there is, however, the Committee of Experts concludes that the obligation is only formally fulfilled, a formula used by the Committee of Experts when legal rights are not implemented. 
To have proceedings in the relevant minority language requires at least some judicial staff, including judges, to be able to understand and speak the relevant minority language. It does not, however, require the entire court to be bilingual. The lack of judges and clerks who are able to use a regional and minority language in legal proceedings has proven to be one of the main obstacles for the full implementation of paragraph 1 of Article 9. In order to hire such personnel, it may sometimes be necessary to give additional credits to applicants with adequate language skills. In other cases, states my be required to offer language courses to judges and clerks who work in courts where regional or minority languages are used or to offer them a paid leave for the same purpose. Furthermore, judges should preferably be trained in that language, at least in part, and there should also be legislation available in that language (although there is a separate provision of the Charter covering this obligation) that judges can use in their everyday work. 
As the use can be approved only upon the request of one of the parties (in criminal proceedings it could be a defendant, a lawyer or a public prosecutor) it could be sometimes necessary to announce this request in advance. Proceedings should not, however, be delayed due to the use of the language other than the official state language. The measures of encouragement may also be necessary in order to induce the speakers to use their language. When proceedings involve also persons who do not speak the relevant minority language, it may happen that the proceedings are conducted bilingually. It would not be against the Charter, as would be the complete exclusion of the minority language.
In Slovenia the Committee of Experts found that this obligation was fulfilled. According to the legislation in force: "In the areas in which the autochthonous Italian and Hungarian national communities live, the business of the court shall also be conducted in the Italian or Hungarian language if a party who lives in that territory uses the Italian or Hungarian language." This legislative framework is put to life in practice and there are cases conducted in these two languages. A number of judges and lawyers took language courses (esp. Italian) and all signs, including doorplates inside the court’s building, are bilingual. In Norway, however, the authorities established a separate court where Sámi is the official language of the court. Its jurisdiction covers the traditional Sámi territory. The setting up of the Sámi court in Inner Finnmark has had a positive impact on the use of Sámi in court proceedings, and the percentage of cases where Sámi is used has increased considerably. However, the Committee of Experts noticed that, in its daily operation, the staff of the Court is confronted with the lack of Sámi legal terminology. In Switzerland Italian language is one of the national languages and the official language in the Canton of Ticino. As such, it is regularly used before the courts. However, there has been no legal education in Italian which made it difficult to work in that language. The Swiss authorities arranged for special law courses in Italian after the normal curriculum and thus rectified the problem. In Croatia there are two courts in Istria designated to use Italian. They have judges who can speak Italian, part of the staff also uses the language, but in practice very few Italian speakers use the opportunity to have proceedings in their language allegedly for reasons of expediency of the proceedings. 
Spain chose very high level of commitments in the field of justice, starting with the obligation to provide proceedings in regional or minority languages. Due to various legal and practical reasons, Spain is not entirely fulfilling this obligation. One of the most visible reasons is that judges do not master the regional or minority language of the autonomous community in which they are placed. There is, in fact, no mechanism of encouragement or incentive for specific language skills of judges in most regional or minority languages. As an additional moment, the Committee of Experts noted the problem of rotation of judges through the entire territory of Spain. In such way, the judges are discouraged to put any time or effort into learning a regional or minority language that they might not be using for a long time. Furthermore, legal education is, as a rule, predominately in Castilian, which makes it difficult to also develop adequate terminology in regional or minority languages or to develop linguistic skills in this area. There is also a significant lack of official texts being published in these languages, thus making it difficult to practice law in regional or minority languages as well.
The following obligation in a.ii) covers: 
the right of the accused to use his/her regional or minority language, if necessary by the use of interpreters and translations involving no extra expense for the persons concerned. 
This obligation only seems similar to the human right to be accused in the language that one understands (Article 6 ECHR), as it relates to the minority language speakers regardless of their knowledge of the official language of the court. Under this provision the accused has the right to express himself verbally before the judge and it does not entail the duty of the court to use the same language and interpreters can be used. The pressure on the accused, however, is sometimes too big so in many cases they forgo their right. A variety of factors account for this, including the relatively new status of a particular language in the courts and the fear amongst some users of the language that they may be regarded as troublemakers if they insist on the right to use their minority language. In such cases when there is a clear discrepancy between the right proclaimed by law and its practical use, the Committee of Experts asks measures to be implemented (e.g. inform the accused of his right beforehand, have signs and forms available in minority languages) and a positive attitude by the authorities to be built towards the use of regional or minority languages before the courts (inform and train judicial staff on their duty to provide services in another language, provide financial incentives to those who take language courses, etc.). If not, the conclusion will not exceed formal fulfilment.
In Slovakia the relevant law was changed after the Committee of Experts had established that the accused had the right to use a minority language only if he could not understand the official language. The new law gives every person the right to use “his mother tongue before the criminal justice authorities” regardless of his competence in the official language.
In practice, however, most minority language speakers are bilingual and they predominantly use the official language.

Czech legislation guarantees the right to use regional or minority languages in judicial proceedings. The National Minorities Act grants persons belonging to national minorities the right to use their language before court and to produce documents in their language: “Members of national minorities living traditionally and for a long time on the territory of the Czech Republic have the right to use the language of a national minority in official documentation and discourse and hearing before a court. Conditions for exercise of this right are determined in special regulations". However, the Code of Criminal Procedure does not grant this right as an absolute right. It is conditional on the individual declaring that he does not speak Czech which is not compatible with this provision of the Charter.
The third sub-paragraph provides as follows:

in criminal proceedings, to provide that requests and evidence, whether written or oral, shall not be considered inadmissible solely because they are formulated in a regional or minority language, if necessary by the use of interpreters and translations involving no extra expense for the persons concerned.

This obligation covers both oral and written statements, documents and evidence in the chosen minority language. Here again, unless a.i) was chosen, there is no duty for the court to change the language of the proceedings. However, the cost of translations or interpretations should be covered by the state. It is interesting that most states parties to the Charter opted for this undertaking indicating that it should not be too cumbersome to implement it. However, in its monitoring the Committee of Experts noted difficulties connected with the duration of proceedings that are sometimes much longer than those using (only) the official language.

The same is also true for the last provision of sub-paragraph a). States undertake:

to produce, on request, documents connected with legal proceedings in the relevant regional or minority language, if necessary by the use of interpreters and translations involving no extra expense for the persons concerned. 
The duty consists in issuing, upon request, documents, such as judgements in the relevant minority language. As said before, the problems are usually connected with the time necessary to make the translations, although sometimes the lack of a developed terminology of a language may create additional problems. The Committee of Experts concluded that only oral translation of the judgment is not satisfactory, as was the case in Sweden. 
In many monitored cases the Committee of Experts established difficulties with respect to qualified interpreters and adequate translation services. This concerns especially “smaller” languages with no or limited tradition of official use. In many cases the Committee of Experts learned of situations where any person speaking the language would be sworn in as an ad hoc interpreter or where the accused provided interpretation themselves. Difficulties are to be expected at the beginning but the authorities ratifying these sub-paragraphs should be aware of their duty to work on their eradication, together with the speakers of regional and minority languages. 
2) Usage of regional or minority languages in civil proceedings and administrative matters

In civil proceedings some of the undertakings are similar to those in criminal proceedings, although here costs can be allotted to the party requesting the use of a minority language.
Sub-paragraph b.i) provides for proceedings in the minority language: 
in civil proceedings, to provide that the courts, at the request of one of the parties, shall conduct the proceedings in the regional or minority languages, if necessary by the use of interpreters and translations.

As civil proceedings mostly include private parties, the matter here may be complicated if the other party does not speak the same language. Obviously, the option then is to conduct the proceedings bilingually. In Finland, for example, in bilingual judicial districts, the language of the parties is used.  If the parties use different languages, the language of the majority of the population of the judicial district is used preserving the right of the Swedish speaker to use his or her own language. However, the Committee of Experts did not find this solution completely satisfactory. 
In Spain, the pertinent Spanish legislation (Organic Law 19/2003 reforming Leya Organica 6/1985, Paragraph 2 of Article 231) provides that judicial authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. In practice, it obliges the judge to continue proceedings in Castllian only. The Committee of Experts found that this provision is not in accordance with the Charter.
The following sub-paragraph b.ii) corresponds to the one in criminal proceedings:

to allow, whenever a litigant has to appear in person before a court, that he or she may use his or her regional or minority language without thereby incurring additional expense, if necessary by the use of interpreters and translations.

Here again, if chosen without sub-paragraph b.i) there is no duty for the court to use the relevant minority language. In practice this right is often hampered by the non-availability of competent interpreters or the delay of proceedings while the interpreter is found. In some languages there are very few trained interpreters, sometimes territorially dispersed and it happens that any person who speaks the language in question gets to be sworn in as an interpreter. Such improvisations are usually time consuming and not satisfactory for the speakers and they abstain from using their right.

Sub-paragraph b.iii) states the obligation:
 to allow documents and evidence to be produced in the regional or minority languages, if necessary by the use of interpreters and translations.

When compared to the similar undertaking for criminal proceedings or the one above we can see that this sub-paragraph refers only to written documents and evidence and it does not have to be free of charge for the person introducing it. If we take the example of Germany with respect to Danish in Schleswig-Holstein, the Committee of Experts established that the codes of judicial procedures provide that legal documents shall be submitted in the original. If the court does not understand the language in which a given legal document is drafted, it may, at its complete discretion, order a translation to be produced. The costs incurred for translation become part of the litigation costs, the only exception being the social court, where payment is never required. The Committee considered this undertaking to be fulfilled.
Paragraph c) of Article 9 refers to proceedings before courts concerning administrative matters. The sub-paragraphs are identical to those concerning civil matters. The jurisdiction of these courts will, of course, depend on national legislation, but it usually covers cases against government agencies. 
Paragraph d) separately stipulates the obligation to cover all expenses incurred for translations and interpretations, especially regarding sub-paragraphs on civil and administrative judicial proceedings since all expenditures are covered in criminal proceedings, anyway. The ratio of this provision is to achieve the full equality of parties and to eliminate the fear of extra costs as a reason for not using the relevant minority language. In Finland, translations and interpretations are provided in the Swedish language without extra expense for the applicant when a State agent or another State official is pursuing an action as a part of his/her official duties within a unilingual Finnish-speaking district. In other matters the applicant is required to bear the costs of interpretation or translation. The Committee considered this undertaking fulfilled. In Sweden the government has provided separate funds to the courts' administration to cover translation costs. 
Paragraph 2 of Article 9 deals with the validity of private legal documents, such as contracts or wills, drafted in minority languages and it provides three levels of stringency of commitments ranging from erga omnes to inter partes effect. The options are alternatives and states can choose only one of them.
 In its monitoring the Committee of Experts has not encountered many problems regarding this undertaking. Actually, most states parties opted for sub-paragraph a) recognizing the general validity of documents.
 
The Parties undertake not to deny the validity of legal documents drawn up within the State solely because they are drafted in a regional or minority language. 
It covers documents drafted in the State, not abroad, and it covers only the linguistic aspect of their validity. It means that states can ask for additional formalities to be fulfilled, but these are the same for documents drafted in the official language, too. In Finland, the authorities do not deny the validity of documents drafted in Sámi.  However, if Sámi is used before an authority outside the scope of the Sámi Act, the authority shall obtain a valid translation at the expense of the submitting party.
The Parties undertake not to deny the validity, as between the parties, of legal documents drawn up within the country solely because they are drafted in a regional or minority language, and to provide that they can be invoked against interested third parties who are not users of these languages on condition that the contents of the document are made known to them by the person(s) who invoke(s) it.

This obligation is half-way to the inter partes effect of a private legal document as it can also be invoked against a third party. In the Netherlands an act allows the possibility of drawing up the constitutions of Frisian associations and foundations in the Frisian language and of entering them in the relevant public registers without appending Dutch translation if the association or foundation conducts all or most of its activities in the province of Fryslân.
The Parties undertake not to deny the validity, as between the parties, of legal documents drawn up within the country solely because they are drafted in a regional or minority language.
This is the least onerous obligation for the state. The validity of legal documents is relevant only between the parties, providing they are drawn up within the country. This would seem to exclude documents from abroad.  
Paragraph 3 of Article 9 stipulates the duty to provide translations of legislative texts:
The Parties undertake to make available in the regional or minority languages the most important national statutory texts and those relating particularly to users of these languages, unless they are otherwise provided.

The scope of this obligation depends on the factors that we discussed above – the size of the population speaking minority language, the social status of the language and the importance of its official use. The bigger the community the bigger need there may be to have more legislation translated into a minority language. However, if the official use has more a symbolic than a practical value, it could suffice to have only the most important national texts translated. In the case of Finland, the languages covered are Sámi and Swedish, two rather different languages from the socio-linguistic aspects. The Committee of Experts looked for the generally available legislation in Swedish, but it was satisfied with the translation of the main national statutory texts and those of especial interest or related to the Sámi people (on reindeering, forestry, fishing, etc.).  If the language is to be a workable language in the court, judges and lawyers need official translations. Otherwise, private and unofficial translations can be used to develop vocabulary and legal terminology and help introduce them into the lawyers' everyday work. In Spain, some of the autonomous communities made agreements with the central authorities on the more systematic approach to translations of the relevant legislation. In some cases, special computer programmes are being developed for translations which help speed up the whole process. 
( Professor of law, Faculty of Law – University of Rijeka, Croatia Views expressed are solely those of the author. 


� Hungary and Denmark, among others, opted for all three sub-paragraphs but the Committee of Experts decided to only look into the most rigid one.  


� Only Armenia chose not to opt for this stipulation for any language, Hungary omitted it for Romani and Beas, while the UK did not choose it with respect to Scottish Gaelic and Irish, but chose for Welsh.
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