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OPEN ISSUES OF THE SQUEEZE OUT RIGHT IN CROATIAN AND EU COURT PRACTICES

1. Introduction

The right to a transfer of shares of the minority shareholders (i.e. squeeze-out) implies a major shareholder’s right to demand a transfer of the minority shareholders’ shares thereby terminating their membership in the joint-stock company. The minority shareholders may have a complementary right in regards to the major shareholder i.e. a right to demand the major shareholder redemption of their shares (sell-out). This right serves as a quid pro quo to the squeeze-out right.


 The squeeze-out right is widely used in the domestic corporate practice. For instance, only in 2008, sixteen squeeze-outs had been carried out, while 2009 records eight cases, 2010 thirteen, and 2011 eight cases of squeeze-outs. By June 2012, two squeeze-out cases have been carried out.
 On the other side, practice has shown that the minority shareholders rarely exercise their sell-out right. This is also due to the fact that it pays more to the minority shareholders for the major shareholder to initiate the squeeze-out procedure (under the Act on the Takeover of Joint Stock Companies) since he or she shall bear the expenses of carrying out the process underway. The scope of the Companies Act does not comprise the sell-out right. The practice has also shown that squeeze-out procedures represent an overture to delisting the shares from the market since the major shareholder becomes the only shareholder in the joint-stock company which, consequently, does not have a sufficient number of shares in free float – also a listing criterion.        


The concept of squeeze out emphasizes the need to protect the minority shareholders. The national legislators who introduced the squeeze out right provide detailed rules on the key issues: such as the percentage of shares the major shareholder is obliged to hold in order to be authorized to request the transfer of the shares of the minority shareholders (threshold), the body authorized to decide on the squeeze out, provisions on determination of the severance pay, including the provisions when and how it becomes due etc. Since, in most cases, minority shareholders are involved in the squeeze out procedure against their will, legitimacy of the squeeze-out right is often questioned, in front of national constitutional courts, as well as before the European Court of Human Rights who was called to judge upon its accordance with the European Convention on Human Rights.            

This paper provides an overview of the legal regime of squeeze-out and sell-out rights in Croatian law under the Companies Act and the Act on the Takeover of Joint Stock Companies, as well as in the case law of Commercial Courts in the Republic of Croatia and the Constitutional Court of the Republic of Croatia. 

With regards to the controversies surrounding this principle both in the Croatian and EU law, the paper presents decisions interesting from the constitutional point of view, with a reference to the Croatian and German constitutional courts case law, as well as that of the European Court of Human Rights. The paper concludes with suggestions on how to improve the regulation of these rights within the Croatian law, having in mind the issues raised in the domestic commercial courts case law.  

2. Determining the squeeze-out and sell-out rights in Croatian law

Croatian law recognizes both legal concepts – the right to demand transfer of shares from minority shareholders (squeeze-out) and the right to require redemption of the shares of minority shareholders to major shareholder (sell-out). However, it is important to point out that while the squeeze-out right is regulated both by the Companies Act
 and the Act on the Takeover of Joint Stock Companies,
 the sell-out right of minority shareholder is only recognized by the Act on the Takeover of Joint Stock Companies (hereinafter: Takeover Act), and consequently not permitted by the Companies Act. 

2.1. Legal regime of squeeze out right under the Companies Act

The right to a transfer of shares of minority shareholders (squeeze-out) is regulated under Articles 300.f – 300.k of the Companies Act,
 


In accordance with Article 300.f of the Companies Act, the general meeting, upon the request of a shareholder in possession of at least 95% of the share capital (i.e. the major shareholder) may reach a decision upon which the shares of minority shareholders, with corresponding severance payment due in cash, are to be transferred. The general meeting may reach this decision by simple majority,
 if the company’s charter does not require a larger majority or additional conditions.      


The general meeting announces its decision upon the major shareholder’s request, either a natural or a legal person. It needs to be a single person. Several shareholders could not be treated as major shareholder, even in the case they are acting in concert. A manner of acquisition of the shares in question is irrelevant. The share pertaining to the shareholder shall be determined proportionately with the nominal amount of the share pertaining to this shareholder on the grounds of the total share capital of the company, while the company's own shares should be deducted from the share capital amount. Shares belonging to another party holding them for the account of that company shall be identified as company's own shares (Art. 474 par. 2 of the Companies Act). Shares pertaining to a subsidiary company or to a company holding shares for the company's account or for the account of a company subordinated to the company are also considered as shares belonging to the company, and if the company is owned by a sole proprietor the company’s shares shall be those which would be included in its assets in any case.

A minority shareholder could be one or more shareholders who had acquired the maximum of 5% of the share capital amount. 

The major shareholder is obliged to payout the corresponding severance pay for the shares, in cash, to the minority shareholder(s). The amount of money, in accordance with Companies Act,
 is to be set by the major shareholder alone. The management board i.e. executive officers, however, are obliged to provide the major shareholder with all the necessary documentation and information regarding the circumstances at the time of the decision making, and the same are to be taken into consideration. Since a squeeze-out does not imply the termination but a continuance of business, the major shareholder should opt for a dynamic method during the assessment (evaluation on going concern basis).
 The fact that such shares, primarily due to the structure of the company members’ rights, will be of no particular interest on the market should be also taken into account.
 In accordance with the principle of the equal position of the shareholders, the amount of severance pay has to be equal for all shareholders. Potential differences could appear if pledged shares are in question. 

Under Art. 300 par. 2 of the Companies Act, an interest in amount of a discount rate with the Croatian National Bank increased by five percent points for the period starting from the date of the court registration of the general meeting’s decision on share transfer to the date of the minority shareholders payment, is to be added on the amount of the severance pay. An amendment in 2009 Companies Act increased the amount of percentage points from two (2003 Companies Act) to five, therefore providing the minority shareholders with a greater level of security. Therefore, an individual calculation for each minority shareholder is to be made depending on the time of payment. This mandatory rule does not resolve the major shareholder from liability for any other potential damage that might be caused to the minority shareholder.   

The Companies Act requires from the major shareholder to deliver a bank statement in which the bank, as a co-debtor, guarantees pay off of the severance pay to minority shareholders increased by the corresponding interests without delay upon recording the general meeting’s decision in the court register. 

This provision aims protecting the rights of the minority shareholders. Not only that a bank takes a co-guarantor/co-debtor role in that corporative action, but also, by requiring from it to effect the payment “without delay”, after the general meeting’s decision is inscripted into the court register, allows minority shareholder to claim from the bank a payment very same day after the day inscription was made. The practice shows that banks often issue bank guarantees instead of before mentioned statements. The minority shareholders are authorized to submit a request to the bank even before to the major shareholder.
 If the major shareholder had not delivered the statement in question to the management board, they would not be obliged to convene the general meeting. In the case the general meeting was assembled even without required bank statement, the decision rendered at this meeting could be contested as voidable.               
The major shareholder submits a request to convene the general meeting the management board, while the Companies Act is silent as to the form of this request.
 The management board decides upon the request for a call of general meeting and is not obliged to seek consent of the supervisory board.
  


The Act requires, as mandatory, that the contents of the agenda should consist of - identification data of the major shareholder and the amount of severance pay set by the major shareholder. The major shareholder is to issue a written report to a general meeting on the preconditions justifying the transfer of the shares and arguments justifying the adequacy of the severance pay. The adequacy of the severance pay must be reviewed by one or more experts appointed upon the major shareholder’s request by the court in the non-litigation procedure (Art. 300.h par. 2 of the Companies Act).
 Since the Companies Act calls for adequate application of the provisions of the Art. 481.a Companies Act regulating the review of the entrepreneurial agreements, it means that experts in question are auditors.  

A provision of Art. 300.h par. 3 Companies Act prescribes the documentation that must be presented at the business premises of the head office from the day of convocation of the general meeting, and copies of which are to be forwarded to each of the shareholder, free of charge and without delay, upon his or her request.
 A revised Companies Act from 2009 abolishes the company of such duties if the documentation had been made available on the company internet page during the same time (Art. 300.h par. 5 of the Companies Act).

 The company’s management board i.e. executive officers have to submit a report to the court register to record the general meeting’s decision on the transfer of the shares.
 The board is obliged to issue a statement that action against general meeting’s decision (claiming it is null and void) had not been brought before the court within the allowed deadline or that the action for avoidance had been dismissed (res iudicata). Therefore, the board is obliged to wait for the submission of the report until the deadline for filing a suit for challenging the general meeting’s decision had elapsed. Art. 362 of the Companies Act allows the board i.e. executive officers to submit a report just after the general meeting had been held if all the shareholders were present and not one had objected to the ruling had been officially recorded.              

The moment the ruling on the share transfer is filed in the court register (Art. 300.j par. 3 of the Companies Act) all of the minority shareholder’s shares are ex lege transferred onto the major shareholder. Therefore, the entry in the court register has a constitutive character.
 Furthermore, the Act states that if shares have been issued in materialized form, the minority shareholder’s request for a severance pay out is to be filed into those shares before they are transferred to the major shareholder. The regulation in question has been introduced to the Act with the purpose of ensuring that, were there subsequent transfers of those shares occurred, the new beneficial owner would take over the obligation to pay out the severance as well.
        

Companies Act does not regulate technical details regarding severance pay out. This would depend on the form under which the shares have been issued. If these are shares in a dematerialized form filed under the account at The Central Depository and Clearing Company (CDCC), in accordance with the severance pay out agreement, signed by the company and the CDCC, the CDCC, based upon the decision on filing the ruling issued by the Commercial Court, is obliged to carry out the transfer of all shares from the minority shareholders’ accounts as well as the severance pay out previously paid in on the CDCC’s account.
  

It should be noted that the domestic corporate practice records cases of delisting of company shares on the Zagreb Stock Exchange after a squeeze-out was effected.
 This was due to the fact that after a squeeze-out, the major shareholder became the only company shareholder and free float requirement for stock exchange listing is not longer satisfied.          

2.2. Legal regime of squeeze out right under the Act on the Takeover of Joint Stock Companies and its compatibility with the Directive on Takeover Bids


The Directive on Takeover Bids
 was implemented into Croatian law by Takeover Act. The Directive has only determined minimum harmonization requirements, and the Croatian legislator took the liberty to prescribe additional conditions going along the ones under the Directive.
     


Shaped according to the Directive, the Takeover Act recognizes both the squeeze-out and the sell-out right. The Takeover Act requires that the squeeze-out and sell-out rights are to be applied only if the takeover of the offeree company has been previously carried out. The Directive provides that both rights would apply only to listed companies, while the Takeover Act expands its application also to the offeree companies that are listed (joint stock company with head office in the Republic of Croatia: either that whose shares with voting rights are admitted to trading at the regulated market in the Republic of Croatia in accordance with the provisions of the Capital Market Act
) but also to joint stock companies having more than 100 shareholders
 and with the share capital amount at least 30,000,000.00 HRK (Art. 2 par. 1 of the Takeover Act), whether listed or not.
 Since the obligation to list the shares to trading at a regulated market in the Republic of Croatia is not anymore tied to the amount of capital and/or the existence of the dispersed (beneficial) ownership,
 the squeeze-out and sell-out rights might become applicable even if the shares of an offeree company are not listed. 

It is important to mention that due to explicit legal provisions,
 the squeeze-out procedure after the takeover bid could not fall under the application of the provisions on a transfer of minority shares by the Companies Act. 

The Directive on Takeover Bids states that Member States shall ensure that an offeror is able to require all the holders of the remaining securities to sell him/her those securities at a fair price. Member States were to introduce that right in one of the following situations: (a) where the offeror holds securities representing not less than 90 % of the capital carrying voting rights and 90% of the voting rights in the offeree company, or (b) where, following acceptance of the bid, he/she has acquired or has firmly contracted to acquire securities representing not less than 90% of the offeree company's capital carrying voting rights and 90% of the voting rights comprised in the bid. Furthermore, in case referred to in (a), Member States may set a higher threshold that may not, however, exceed 95% of the capital carrying voting rights and 95% of the voting rights.

The Croatian legislator has opted for the first case with an option of raising the threshold to 95% of the capital carrying voting rights, where the voting shares of persons acting in concert are added to the offeror’s shares.
 

Regulation under Art. 15 par. 3 of the Directive state Member States are to secure rules within their national law that would ensure a calculation when the threshold has been reached. The Art. 8 of the Takeover Act sets rules for the calculation of the number and percentage of voting rights. For the purpose of this Act, when calculating the number of voting shares of the offeree company, held by the offeror and the persons acting in concert with him, the following voting shares of the offeree company shall be taken into account: those acquired by these persons, those transferred by these persons to a third party as a collateral, unless that party is authorized to exercise the voting right arising from these shares independently of the instructions of these persons, those with respect to which these persons have a right of usufruct, those that can be acquired by the offeror by virtue of an expression of will, e.g. call option, those entrusted to these persons, if they may exercise independently the voting rights arising from those shares, according to their own judgment, without a special instruction of the shareholders.

For the purpose of the Takeover Act, the percentage of voting shares of the offeree company are to be calculated relative to all the shares of the offeree company issued with a voting right, including own shares of the offeree company and shares with respect to which exercising of voting rights is prohibited or restricted by law or a legal transaction.

The offeror shall have a right to a transfer of such shares of minority shareholders within 3 months after the expiry of the period for acceptance of the takeover bid.

The Croatian legislator has broadened the scope of application of squeeze-out right provided that preference shares carrying no voting rights could be also subject to a takeover bid, and that, following the takeover bid, the offeror and the persons acting in concert with the offeror hold a minimum of 95% of such shares, the offeror shall also have a right to a transfer of such shares of minority shareholders at a fair price, within 3 months after the expiry of the period for acceptance of the takeover bid. 

The offeror does not gain its right by simply reaching the threshold, but is entitled to submit a request to the CDCC. The offeror shall, in the same time of submitting the request, notify of the request also the minority shareholders, the offeree company, regulated market and multilateral trading facility on which shares of the offeree company are admitted to trading and the Croatian Financial Services Supervisory Agency (CFSSA), and shall publish the same with no delay (Art. 45 par. 4 of the Takeover Act). 

The offeror’s right to transfer shares at fair price is explicitly spelled out. The Directive sets two presumptions on what is regarded a fair price:
 one, regarding a voluntary bid,
 and the other concerning a mandatory bid.
 

According to Croatian law a fair price shall imply a price determined in a takeover bid,
 increased by a difference in price if the offeror or the person acting in concert with the offeror acquires the shares of the offeree company which were subject to a bid, within one year following the date of expiry of the period for acceptance of the bid, at a price higher than the one in the bid.

Unlike the Directive, the presumption of a fair price in the Republic of Croatia is applicable both with voluntary and mandatory bids.
  

For the purpose of securing the price the offeror shall allocate cash to a separate account held with a depository
 or shall deliver to a depository an irrevocable first-demand bank guarantee issued in favor of minority shareholders, for the amount necessary for payment of all the shares of minority shareholders.

The Act also determines the moment for the CDCC to carry out a transfer of shares from the shareholders’ account to the offeror’s account and shall pay out the minority shareholders, with no delay. This is due after it has established: 1. that following a takeover bid, the offeror and the persons acting in concert with the offeror hold a minimum of 95% of voting shares of the offeree company and 95% of preference shares without voting rights, in the case of application of par. 2 of Art. 45, that the offeror has secured consideration, referred to in par. 5 of Art. 45,for the shares that are subject to the request, that a period of 3 months has not expired after the end of the period for acceptance of the takeover bid. All of the conditions have to be cumulatively met for the CDCC to transfer the shares to the offeree’s account and finalize the pay out to the minority shareholders.  

In order to secure the minority shareholders from the potential misuse of the squeeze-out rights, the Takeover Act explicitly states the offeror shall bear all the costs of transfer of shares of minority shareholders.

The right of sale of shares of minority shareholders (sell out) is regulated under Art. 46 of the Takeover Act. If, following the takeover bid, the offeror and the persons acting in concert with the offeror hold a minimum of 95% of voting shares of the offeree company, minority shareholders shall have a right to sell their voting shares to the offeror, within 3 months after the expiry of the period for acceptance of the takeover bid, and the offeror shall be obliged to buy these shares at a fair price.

The period for the minority shareholders to claim their sell-out right is the same as the period for the offeree to claim its squeeze-out right. The deadline is a preclusive in its nature so the minority shareholders cannot demand the purchase of their shares upon its expiry. Since the Companies Act does not ensure the same right to the minority shareholders, those claims that became overdue by the Takeover Act, will not be able to claim their right at all.     

The Takeover Act sets the threshold for the sell-out right the same as for the squeeze-out. The offeree is bound to buy up shares at a fair price. The provisions on a fair price, guarantee, preference shares with no voting rights, submitting a request to the CDCC, finalizing the share transfer onto the offeree’s account and minority shareholders’ pay out under the squeeze-out procedure are mutatis mutandis applicable to the sell-out right as well.   

Minority shareholders are additionally protected by a provision enabling them to demand the performance of the obligation in front of a competent commercial court if the offeror fails to fulfill it (Art. 46 par. 3 of the Takeover Act). This has expanded the minimal criteria set by the Directive on Takeover Bids.

3. The right of the transfer of shares of minority shareholders (squeeze-out) in the commercial courts case law  

To ensure their rights are adequately protected in the squeeze out procedure the minority shareholders may request the verification of the fairness of the severance pay which will not impede or delay the registration of the resolution.
 Moreover the minority shareholders may file an action of avoidance, if they can provide evidence as to deficiency in the proceedings of the squeeze-out. In later case the squeeze-out cannot be registered in the commercial register, resulting in delay or impediment of the completion of the squeeze-out process. 
Under Art. 300.k of the Companies Act, the Croatian legislator spells out that the validity of the general meeting’s decision on the share transfer cannot be challenged by a court action complaint
 solely on the grounds that the amount of a severance pay set is not considered adequate. Adequacy of the severance pay can be however questioned and determined by a commercial court with a jurisdiction over the territory of the company’s head office upon the minority shareholder’s request. The request is processed in so called non-litigation procedure which is considered as urgent, and the potential appeal is to be decided upon by the High Commercial Court within the 30-days period (Art. 40 par. 1-3 Companies Act). The same applies if the major shareholder does not offer a severance pay amount in cash or fails to do so in a proper manner, if the suit for the annulment of the general meeting’s decision was not filed or was not filed in the required deadline, or in case it was filed, was effectively dismissed or withdrawn. A request for determining the amount of severance pay may be submitted to the court only within two months from the day the entry of the decision on the share transfer into the court register is considered published.                  

A revised Companies Act from 2009 under Art. 300.k has brought provision that define the some procedural issues with more specificity. For instance, if more than one process is underway, the court shall join them. If the court decides that the amount of severance pay set by the major shareholder was inadequate and as a consequence the major shareholder is obliged to pay out a higher amount, or the severance pay was not offered at all or was not offered in proper manner, court would order that major shareholder would bear the litigation costs of dissenting shareholders who were parties at the court process. The court decision on the amount of severance pay affects all minority shareholders, whether or not they themselves have participated in the process in which the decision had been reached. Therefore, the minority shareholders have a procedural position of eventual joint (co)litigants (potencijalni jedinstveni suparničari), but they are not necessary joint (co)litigants (nužni suparničari).    

Domestic case law shows that minority shareholders were generally successful in obtaining a higher severance pay in the commercial court proceedings.  

In a case settled under the High Commercial Court, the major shareholder had set the amount to 2.200,00 HRK per share. The minority shareholder had requested a legal review of the adequacy of the severance pay. The Court of First Instance had valued the amount set by the major shareholder as inadequate and set a new amount to 2.500,00 HRK per share to be paid out to the minority shareholders by the major shareholder. The petitioner, unsatisfied with the amount of the severance pay, filed a complaint stating the court had failed to observe the fact that the minority shareholders, while been squeezed out of the company, lost the profit they would have been generated if they had remained in the position of company shareholders. According to the petitioner, the first instance court had solely determined the market value of the share, but not lucrum cessans that should be added to the market value of the share. The Court had pointed out in its decision upon appeal that “the lost profit is a form of damage which is injurer’s responsibility for which he/she is to be blamed because the other person (injured) had not been able to realize the profit otherwise normally expected, and for which there is an objective presumption those profits would eventually be realized, had they not been affected by damaging act of the injurer, either committed action or by ommission.” The High Commercial Court took the stand that the Court of First Instance had taken the company’s future business into consideration as well, when measuring adequacy of severance pay. Based on the presented reasons, the High Commercial Court denied the claimant’s appeal and confirmed the decision reached by the Court of First Instance.
 

The minority shareholders squeezed-out from the company G. d.d. from S., in which the major shareholder M.M. set the amount of severance pay to 712,00 HRK per share, is also a case of considerable significance. The minority shareholders initiated a process of review of the adequacy of the severance pay and the Court of First Instance reset the value to 1.762,00 HRK per share. The major shareholder M.M. filed an appeal to the decision. The High Commercial Court dismissed the appeal and confirmed the decision of the Commercial Court.
 The major shareholder filed a constitutional complaint against the decision of the High Commercial Court claiming the disputed decision had violated his constitutional rights guaranteed by Art. 18, 48 and 49 of the Constitution of the Republic of Croatia. The Constitutional Court reached a decision overruling the submitted constitutional complaint.
          

In cases where minority shareholders filed an action for annulment of general meeting’s decision on the share transfer at the Commercial Court, it should be noted that in most cases shareholders refer to the provision of Art. 360 par. 2 of the Companies Act that enables the decision to be declared void on the premises that a shareholder with its voting at the general meeting had tried to acquire a benefit for him or for the other shareholder at the company’s or other shareholders’ expense. However, the law states the provision does not apply if the decision adequately compensates shareholders that would be injured by itself. In the case of TDR d.d. squeeze-out, the court had pointed out that “in acquiring benefit, it is the intention to gain advantage that’s important, not the scale of the benefit. Therefore, the meeting’s decision must be suitable for obtaining the benefit.”
 In general courts had rejected this provision of the Art. 360 par. 2 of the Companies Act as a valid ground for annulment.     

4. Constitutionality of legal provisions on squeeze-out right

The squeeze-out right as a legal concept was questioned from the constitutional standpoint as well. The constitutionality of it has been subject of debate in the Siemens case discussed at the Constitutional Court of the Republic of Croatia.
 Submissions for initiating a procedure of evaluating compliance of the squeeze-out provisions of the Companies Act with the Constitution of the Republic of Croatia have been made by nine small shareholders at Siemens joint stock company (Croatia). They had alleged non-constitutionality of the whole chapter of the Companies Act regulating squeeze out and they had claimed their incompatibility with the following paragraphs of the Constitution: Art. 5, Art. 48 par. 1 and 2, Art. 49 par. 4, Art. 3 (the part on equality and inviolability of property), Art. 14 par. 1 and 2 (the part on the prohibition of discrimination on grounds of property), Art. 16 and Art. 50. 

The Constitutional Court had determined Articles 3,
 16,
 49 par. 1 and 4
 and Art. 50 par. 2
 as relevant for evaluating the compliance of the squeeze-out regulations of Companies Act with the Constitution. When answering the petitioner’s statements, the Constitutional Court started from the legal nature of the joint stock company and the principle of the equal position of the shareholders. Concerning the principle of the equal position of the shareholders, the Constitutional Court had pointed out that the minority shareholder, in relation to his or her share value, has exclusively property rights (imovinsko pravo) in company but not the right to manage the company (pravo upravljanja) with the only exception being the action to demand a declaration of the decision of the general meeting null and void in front of the court. The Constitutional Court stressed that legal position of the major shareholder to be differentiated from that of the minority shareholders. According to the Constitutional Court, “determining differences in the rights to transfer shares…is not in conflict with the rule of law. The Constitutional Court holds the disputed standards do not imply the discrimination of the minority shareholders, since the legitimate purpose of such norms is the regulation of the capital market, indisputably in the interest of the Republic of Croatia and not attainable by means that would influence the shareholders’ property rights in a less restrictive manner.” Further on, the Constitutional Court has pointed out that the criteria prescribed by the Companies Act “enable the major shareholder to stimulate and enhance the company’s inner structure, protecting the minority shareholders from potential exploitation. Legally binding conditions protect the major shareholder from the potential manipulation from the minority shareholders as well.” The Constitutional Court has declared that the major shareholder should be given the right to acquire the remaining shares provided that the minority shareholders are not injured. Furthermore, the Court pointed out that “law binding criteria according to which the minority shareholders are provided with adequate severance pay in cash are not in contradiction to the relevant regulations of the Constitution, the principal of the rule of law and demands set by the protection of business and market freedom under the Constitution.”   
The Constitutional Court determined the regulations under the Companies Act “guarantee greater legal certainty to minority shareholders and their protection in regards to potential actions of the major shareholder which might, although legitimate, harm and weaken or completely annul the property rights of the minority shareholders.” 
The decision of the Constitutional Court was rendered with dissenting opinion
 stating that the provision of the Art. 49 par. 4 of the Constitution of the Republic of Croatia is the fundamental and exclusively relevant in respect reviewing the constitutionality of the squeeze out Companies Acts provisions. It is explicitly stated that “the fact that the disputed provisions under the Companies Act and the Act on Amendments to the Companies Act had weakened or, deprived of the rights of the shareholders gained through the investment of the capital is undoubted and, as such, should have been revoked based on Art. 49 par. 4 of the Constitution.”  

It is to be noted that the constitutionality of squeeze-out was examined and repeatedly confirmed in German court practices starting from the early 60s case Feldmühle.
 The German Federal Constitutional Court confirmed its constitutionality. In its decision the Court stated that the property right over a share is not a mere possession of an object; rather, its fundamental nature is expressed in capital participation in the company. The Court confirmed possibility of limitations imposed on the property rights of minor shareholders, by major shareholders. It meant that squeeze-out of minor shareholders was possible, whenever approved by the major of shareholders.
 The Court also examined the principle of equality and stated that the majority principle does not violate this principle. In the courts opinion the difference between the minority and majority rights is derived from the company's interests and that is why it does not infringe the constitution. In the same tune the German Federal Constitutional Court has ruled on the constitutionality of squeeze-out in DAT/Altana
 case. The Court emphasized that “transferring the minority shareholders’ shares is about the restrictions imposed on the private property - introduced for the protection of general well-being that should be given the advantage over the interests of the minority shareholders to maintain the property rights of their rights in the joint stock company, with regards to the necessity to develop and stimulate the business initiative.” 
 Another decision of the German Federal Constitutional Court concerning the squeeze-out was taken in Moto-Meter case.
 In Moto-Meter beneficial owner holding 99% made the offer to 1% minority shareholders to pay an amount slightly above an estimate of an expert had previously established.
 The major shareholder attempted to buy the minority's shares and then to dissolve Moto-Meter. Minority shareholders file an action to civil court to annul the majority's decision which failed. The minority shareholders then contested that squeeze-out violated Art. 14 of the German Constitution.
 Despite this fact, the Court concluded that „the Moto-Meter minority shareholder could not claim the loss of his membership as the basis of an objection to the squeeze-out“. The Court said that Art. 14 „does not protect against the loss of membership, which results from the exclusion from the corporation“.
 The Court concluded that the majority's right to squeeze-out the minority is in compliance with the Art. 14 of the German Constitution, as long as certain protections of the minority's interests are guaranteed.  The Court emphasized that the exclusion of minority shareholders does not raise constitutional difficulties as long as they are compensated adequately.  

5. Squeeze-out in the ECHR / ECtHR case law 

The European Convention on Human Rights (ECHR) provides in Article 1 of Protocol No. 1 „Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by the general principles of international law. The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contribution or penalties.“

Article 1 of Protocol No. 1 speaks of „possessions“ and of „property“, but it does not contain a definition of these terms.
 In order to give an answer to whether the regulation in question is applicable to squeeze-out processes, one should start at interpreting the term “possession”. In the judicial practice of the European Court for Human Rights (ECtHR) the concept of „possession“ is very broadly interpreted. In the Marckx case,
 the ECtHR recognizes that in fact means the right to property. But the protection of Art. 1 of Protocol No. 1 only applies when it is possible to lay claim to the relevant property. Art. 1 does not protect the right to acquire property. 

It is a matter of question whether the regulations of Article 1 of Protocol No. 1 to the ownership of shares in a company ECtHR ruled in Bramelid case are practiced or not.
 The case concerned two private individuals who owned shares in a large well-known department store in Stockholm, Sweden. A Company Act from 1977 provided that any company which owned more than 90% of the shares and voting rights in another company was entitled to squeeze-out the remaining minority shareholders, i.e. to compel them to sell their shares at the same price as would have been paid if it had purchased the shares through a public offer, or otherwise at a price fixed by arbitrators. The applicants argued that they had had to surrender their shares to the major shareholders at less than market value (the price had been fixed by arbitrators).
 The Commission considered whether the shares amounted to „possessions“ within the meaning of Art. 1 of Protocol 1 and concluded that there was no doubt that the shares had economic value. The Commission therefore considered that the shares were „possessions“. 

On the question of which of the three rules of Article 1 applied,
 the Commission considered that the application of the Company Act to the shares of the minority shareholders did not fall within the second („deprivation“) rule as the applicants had argued. The Commission observed that although there was no express reference to „expropriation“ in Article 1, its wording showed clearly that the second rule was intended to refer to expropriation, i.e. the action whereby the State „lays hands - or authorizes a third party to lay hands“ - on a particular piece of property for a purpose which is to serve the public interest. This interpretation was confirmed by the travaux préparatoires to Article 1. The Commission considered that the legislation complained of was something completely different. It concerned relations between private individuals. So the second sentence did not apply.

As the legislation of the States Parties to the Convention shows, the legislation governing private law relations between individuals includes rules which determine the effects of these legal relations with respect to property and, in some cases, compel a person to surrender a possession to another (heritage provisions, execution, etc.). The Commission considered that this type of rule, which is essential in liberal society, cannot in principle be contrary to Article 1 of Protocol No. 1. However, the Commission considered it necessary to determine whether such law did not create „such inequality that one person could be arbitrarily and unjustly deprived of property in favor of another“.
 In the case before it, it found no such inequality. 

6. Conclusion

By squeezing the minority shareholders out of the company the major shareholder gains control over the company i.e. becomes the company’s single shareholder. This enables him to pursue the company’s business policies more effectively and cut down management costs to a regulatory minimum. The squeeze-out process provides the minority shareholder a severance pay which serves the purpose of a compensation for his or her rights “lost” with the shares.

The provisions of the Takeover Act emphasized the need to protect the rights of the minority shareholders in a more balanced way since they’re provided with the complementary right by the sell-out. However, the minority shareholders can claim it only in short period after a takeover and at their own expenses. It should be noted that the compensation the minority shareholders squeezed out after a takeover receive cannot be lower than the price offered to them in the takeover bid which, surely, guarantees them at least the market price of the share. Also, minority shareholders who intend on exercising their sell-out right after the takeover process must be sure to submit their request on time because if they are overdue – preclusion occurs, and they will not be able to realize the same right by means of the Companies Act since the same is not permitted by it. The authors hold that introducing the sell-out provisions to the Companies Act would release the tensions between the minority and major shareholder and overcome the resistance in practicing this right. Introducing the sell-out right would also ensure the major shareholder ready at all times to meet such requests since he or she, and not the company, is the one obliged to pay out the shareholders.                 

Based on research that is presented in this paper, there are some considerable differences in the way the squeeze-out right is regulated under Companies Act and the Takeover Act need to be stressed. These differences lie in many aspects of the process and are of significant importance. There are differences in determining companies to fall under the provisions of the Companies Act and the Takeover Act, ways of defining the threshold by means of which the major shareholder gains the right to squeeze-out the minority shareholders from the company, shares transferrable to the major shareholder, carrying out the process of share transfer, as well as the moment the shares are to be transferred onto the major shareholder.     


Major differences lie in the legislators’ stand on determining the adequate severance pay (Companies Act), and, fair price (Takeover Act), respectively, as well as its judicial review. By the Companies Act, the major shareholder alone sets the amount of the adequate severance pay, and an expert appointed by the Court reviews its adequacy. For the major shareholder, these present far more favorable terms than those of defining fair price under the Takeover Act. We find that at least for the listed companies Companies Act should apply market price criterion instead of severance pay. 

The reviewed commercial courts case law shows that the discontented minority shareholders have very often succeeded in invalidating the adequacy of the severance pay and obtaining its increase. They have, however, rarely been effective in annulling the squeeze-out decision brought by the general meeting. In some cases, this was made possible due to deficiencies in convening the general meeting, while in others the Courts rejected the request for annulment of the general meeting’s decision substantiated on the allegation that major shareholder with its voting at the general meeting had tried to acquire a benefit for him or for the other shareholder at the company’s or other shareholders’ expense.


Regardless of the controversies and dissenting opinions in corporate and court practices, the Constitutional Court of the Republic of Croatia reaffirmed constitutionality of the squeeze out right. This goes along with the case law of the German Constitutional Court, also reviewed in the paper. In the same vein - ECtHR case law – had spoken in favor of the legitimacy of the squeeze out - although arriving to it by interpreting the term “possession”, and bringing it to same outcome.           

� Available at  � HYPERLINK "http://www.skdd.hr/portal/f?p=100:41:5898017165831405::NO:RP" ��http://www.skdd.hr/portal/f?p=100:41:5898017165831405::NO:RP�:: 
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