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1. Introduction
Even though EU internal market rules aim to enable the free flow of goods, persons, services and capital and, thus, to abolish potential cross-border hindrances, the free movement doctrine has so far heavily relied on the very existence of inter-state frontiers by requiring some kind of a cross-border element. In that respect EU citizenship could be understood as aiming at the abolishment, or better the ignoring of inter-state frontiers. If so, EU internal market rights could be characterized as “mobile”, while EU citizenship rights are “static”, as they could be attributed to an EU citizen within the EU territory as a whole no matter whether that citizen has moved from one EU Member State to another.  
This paper will deal with the most recent trends in the area of EU citizenship law. The analysis will particularly try to offer new insights into the internal situation rule
 by discussing the application of EU citizenship rules to “static” EU citizens, their family reunification rights and the right of residence of such EU citizens and their third-country-national relatives.

The text initially intended to concentrate on two judgments by the Court of Justice of the European Union (ECJ) in Ruiz Zambrano
 and McCarthy
 and the Opinions of Advocates General  Sharpston and Kokott in the respective cases.  However, just before the author submitted this paper to the editor, the ECJ decided another important case in this area – Dereci
 – which tries to clarify and consolidate the reasoning in McCarthy. For this reason, the author decided subsequently to include the analysis of the judgment and the View of the Advocate General Mengozzi in Dereci.
 The major shift embodied in Ruiz Zambrano, or at least suggested in the brilliant Opinion of Advocate General Sharpston, arises from a rich spectrum of case law, such as Baumbast,
 Carpenter,
 Metock,
 Garcia Avello,
 Chen
 and Rottmann
 which have set the scene for change. The last three of these cases question the cross-border movement requirement, but still rely on some kind of a cross-border element. The analysis here will try to tackle the following issues: is Ruiz Zambrano finally the open articulation of the, thus far, informally and shyly announced wind of change? If so, as Advocate General Kokott seems to suggest in her Opinion in McCarthy,
 is the Court entitled to, once again, take over the “legislative”, “activist” role and potentially drastically expand the status of a Union citizen without the Member States’ input and possibly against their intentions? And finally, in the light of the Court’s decision in Ruiz Zambrano, is its reasoning in McCarthy and Dereci legally (and morally) “wrong”? 
The paper is structured into seven sections. Following the introduction, the second section gives an outline of the facts in Ruiz Zambrano, McCarthy and Dereci. The third section discusses the Court’s reasoning and the major contributions of the judgment in Ruiz Zambrano, while the fourth section comments on the most problematic issues the Court seems to have left unresolved. The fifth section offers a critique of the judgments in McCarthy and Dereci, while the sixth section proposes an alternative to the Court’s reasoning in these cases. The concluding section tries to sum up the previous analysis and suggests that the three judgments, which have left a number of unresolved issues, can be perceived as an important, but not final step in the development of EU citizenship law. 
2. Facts – Similar but not the Same
Ruiz Zambrano marks the basic point of departure from previous case law and the understanding of EU citizenship, as requiring a link with more than one Member State in order to bring the situation within the ambit of EU law. However, only two months after the decision in Ruiz Zambrano the ECJ reached another decision in McCarthy which narrows down the potentially far-reaching effect of Ruiz Zambrano. Six months later McCarthy was given a strong confirmation and boost, but a questionable clarification, in Dereci. All three cases are about the right of residence of EU citizens and their third-country-national relatives. The basic difference between Ruiz Zambrano and the other two cases is in the status of the EU citizens. In Ruiz Zambrano they are minor children who are thus dependent on their third-country-national parents (Mr Ruiz Zambrano and his wife, Mrs Moreno López). On the other hand [In contrast, Mrs McCarthy is an adult EU citizen married, but not maintained, by her spouse, Mr McCarthy, who is a third-country-national. Similarly, Mr Dereci and other third-country nationals in the last case are all related to EU citizens who have never exercised their right to free movement and who are at no risk of being deprived of their means of subsistence in case their third-country-national family members are refused the right to reside in Austria. According to the Court, this differing factor leads to diverging outcomes for the individuals concerned by the judgments.  The major issue in all the three cases is the (in)applicability of EU law. Even more importantly, the basis underlying issue in these cases is the everlasting question of the boundaries between EU and national competence.
The Zambranos’ saga lasted for more than 11 years. In 1999 Mr Ruiz Zambrano and his wife, both Columbian nationals, arrived in Belgium accompanied by their first child. They applied for asylum, but were refused refugee status and ordered to leave. However, the Belgian authorities added a non-refoulement clause, stating that Mr Ruiz Zambrano and his family should not be sent back to Columbia due to the critical situation in that country.  While waiting for their residence status to be regularized, they continued to reside in Belgium and Mr Ruiz Zambrano’s wife gave birth to two children, Diego and Jessica, who acquired the Belgian nationality. Even though he did not have a work permit, in 2001 Mr Ruiz Zambrano obtained full-time employment with a Belgian company and, consequently, at the time of the birth of Diego and Jessica, had sufficient resources to provide for his family. His salary was subject to the usual social security deductions and probably also to income taxes. In October 2005 Mr Ruiz Zambrano’s employment contract was temporarily suspended on economic grounds and he consequently lodged his first application for unemployment benefits, which was rejected as he was not entitled to work in Belgium. Mr Ruiz Zambrano brought legal proceedings challenging the decision refusing his applications for residence and unemployment benefits, stating that, as an ascendant of a minor child who is a Member State national, he is entitled to reside and work in Belgium. The Employment Tribunal, which was deciding the case, in essence asked the ECJ whether Mr Ruiz Zambrano may rely on EU law in order to reside and work in Belgium. 
In the second case, Mrs McCarthy, a UK national, was born in the UK and has always resided there. She was not economically active and was, therefore, in receipt of state benefits in England. In November 2002 Mrs McCarthy married a Jamaican national, George McCarthy, who lacked leave to remain in the UK under its immigration rules. Mrs McCarthy then applied for an Irish passport and obtained it, which classified her as dual (UK and Irish) national. She then applied to the British authorities for a residence permit, as an Irish national wishing to reside in the UK under EU law, while her husband made a corresponding application as a spouse of an EU citizen. Both applications were rejected on the ground that Mrs McCarthy was not a “qualified person” (a worker, self-employed person or a self-sufficient person) and Mr McCarthy was not a husband of a “qualified person”.
 Following Mrs McCarthy’s appeal the case was brought before the Supreme Court of the United Kingdom which, in essence, asked the ECJ whether Mrs McCarthy may rely on EU rules on free movement of persons in order to obtain a right of residence for herself and her third-country-national spouse in the UK. 
Dereci is a joined case of five third-country-national applicants wishing to reside in Austria with their Austrian family members. Mr Dereci is a Turkish national who entered Austria illegally and married an Austrian national by whom he had three children who are also Austrian nationals and who are still minors. Mr Maduike is a Nigerian national who also entered Austria illegally and married an Austrian national. Unlike the first two applicants, Mrs Heiml, a Sri Lankan national, married an Austrian national before entering Austria legally and stayed there despite the subsequent expiry of her residence permit. Mr Kokollari, who entered Austria legally at the age of two with his parents who possessed the Yugoslav nationality at the time, is 29 years old and claims to be maintained by his mother who is now an Austrian national. The last applicant, Mrs Stevic, is a 52-year-old Serbian national who has applied for family reunification with her father who has resided in Austria for many years and who obtained the Austrian nationality in 2007. Mrs Stevic has regularly received monthly support from her father and she states that he would continue to support her if she resided in Austria. At the time of the judgment Mrs Stevic was residing in Serbia with her husband and their three adult children, while the other four applicants were residing in Austira with their family members.

All the five applicants had their applications for residence permits in Austria rejected by the Bundesministerium für Inneres. In addition, Mr Dereci, Mr Maduike, Mrs Heiml and Mr Kokollaria, as the four applicants who resided in Austria, were all subject to expulsion orders and individual removal orders from Austria. In all the proceedings, the Bundesministerium für Inneres refused to apply to the applicants Directive 2004/38 on the ground that the EU citizens concerned had not exercised any right to free movement. They also refused to grant them a right of residence on the basis of Art. 8 of the ECHR on the ground that their residence status in Austria had to be considered to be uncertain from the start of their private and family life.
 The referring court had before it the rejection of the applicants’ appeals against the refusal to grant them residence permits. In its preliminary reference the referring court was essentially asking for the interpretation of Art. 20 TFEU and its scope in the light of the judgments in Ruiz Zambrano and McCarthy. By order of the President of the Court of 9 September 2011, the accelerated procedure was applied to the reference. 
3. Ruiz Zambrano – The Wind of Change
As stated previously, in Ruiz Zambrano, McCarthy and Dereci the Court had to decide whether to grant EU law protection to “static”
 EU citizens and their third-country-national family members. Having established that Diego and Jessica are Belgian nationals and, therefore, EU citizens, the Court in Ruiz Zambrano concluded that “Article 20 TFEU precludes national measures which have the effect of depriving citizens of the Union of the genuine enjoyment of the substance of the rights conferred by virtue of their status as citizens of the Union”.
 It continued that “a refusal to grant a right of residence to a third-country national with dependent minor children in the Member State where those children are nationals and reside, and also a refusal to grant such a person a work permit, has such an effect”.
 
Even though the third-country national occupies the central place in the last statement cited above, thus suggesting that the Court’s concern is to protect not only EU citizens’, but also third-country nationals’ rights, such reading of the judgment would be misleading as to its true interest. The first sentence, cited above, which proclaims EU citizens’ right to “the genuine enjoyment of the substance of (citizenship) rights” confirms that the Court’s primary, if not only, concern in this case is the EU citizens and not the third-country nationals. This is substantiated by the following paragraph where the Court states that, in those circumstances, a refusal to grant a right of residence and a work permit to a third-country national “would lead to a situation where those children, citizens of the Union, would have to leave the territory of the Union in order to accompany their parents” and they would “as a result, be unable to exercise the substance of the rights conferred on them by virtue of their status as citizens of the Union”.
 The Court concludes that Art. 20 TFEU has to be interpreted “as meaning that it precludes a Member State from refusing a third-country national upon whom his minor children, who are European Union citizens, are dependent, a right of residence in the Member State of residence and nationality of those children, and from refusing to grant a work permit to that third-country national, in so far as such decisions deprive those children of the genuine enjoyment of the substance of the rights attaching to the status of European Union citizen”.
 Mr Ruiz Zambrano can rely on EU law only due to the fact that he is the father of minor, dependent EU citizens while his rights are completely derivative and secondary. In this respect, Ruiz Zambrano follows the Court’s reasoning from its previous case law on EU citizenship and family reunification rights, whereas EU citizenship, apart from its positive impact, has a negative side-effect of forming a dividing line between EU citizens and third-country nationals, no matter how long they have been residing in the Union. In this light, family reunification cases can be viewed as a way of avoiding this divide, but only in a narrow group of situations where there is a family link between a minor, dependent EU citizen and a third-country national. 

In Ruiz Zambrano, there was no cross-border element linking the situation with any other Member State apart from Belgium. For this reason, all the Member States
 which submitted an observation to the Court and the European Commission argued that EU law was not applicable to the dispute.
 However, the ECJ decided to take another route and held, for the first time, that EU citizens have a right to “the genuine enjoyment of the substance of the rights conferred by virtue of their status as citizens of the Union”. This proclamation marks a radical departure from its previous case law towards full recognition of EU citizenship rights. The application of EU law is no longer associated with the existence of a cross-border element, consequently making possible its application to EU citizens in certain situations which would have previously been considered to be internal to EU Member States and regulated by national law. The Court’s judgment in Ruiz Zambrano is therefore markedly divergent from its previous reasoning in Uecker and Jacquet,
 where it explicitly excluded any possibility of a different interpretation of internal situations in view of the creation of EU citizenship by the Treaty of Maastricht by ruling that “citizenship of the Union, established by Article 8 of the EC Treaty [now Article 20 TFEU], is not intended to extend the scope ratione materiae of the Treaty also to internal situations which have no link with Community law”.
 
Different explanations had been offered of the Court’s motivation not to intervene in internal situations. All commentators seemed to agree that the reasoning behind the internal situation ceases to make sense as the process of European integration proceeds.
 The judgment in Ruiz Zambrano confirms this statement as it relies on the perception of the EU territory as a whole. It therefore marks a move from transnational or plurinational integration to a genuine European integration.
 The ruling in Ruiz Zambrano grants a self-standing right of residence to domestic nationals (EU citizens) who have not exercised their free movement rights and, consequently, derivative rights to their third-country-national family members. EU citizenship is, thus, a source of real rights which are no longer associated with free movement and the functioning of the internal market.
4. Open Issues in Ruiz Zambrano
Ruiz Zambrano is a landmark ruling, but leaves a number of open, unresolved issues. Competence is one of them. As stated previously, all the intervening Member States and the European Commission argued that this was a matter of national competence.
 The Court, however, decided that EU law did apply. In order to substantiate its ruling, it provided several arguments which can be classified as legal, policy and common-sense arguments. As regards its legal argumentation, the ECJ stated that Directive 2004/38
 cannot be applicable to the case. The Zambrano children resided in the same Member State of which they were nationals and there was no movement, whereas Directive 2004/38 applies to “all Union citizens who move to or reside in a Member State other than that of which they are a national, and to their family members...” (emphasis added).
 
On the other hand, the Court accepted Art. 20 TFEU as the legal basis even though this provision provides that the rights enjoyed by EU citizens “shall be exercised in accordance with the conditions and limits defined by the Treaties and by measures adopted thereunder” (emphasis added).
 The Court does not explain the applicability of Art. 20 TFEU in the light of its obligation to stay in conformity with the “conditions and limits” defined in secondary law, such as Directive 2004/38. It remains unclear what the Court’s logic is in reconciling the applicability of Art. 20 TFEU and the non-applicability of Directive 2004/38. It also remains unresolved what rights (e.g. short-term residence, residence, permanent residence, protection against expulsion) the Zambrano parents enjoy, presuming they do not enjoy the rights set out in Directive 2004/38. On the other hand, even though Advocate General Sharpston is much clearer as to the legal basis of her Opinion, this issue does not seem to be entirely resolved by her, either. She claims that the wording “the right to move and reside” in Arts. 20 and 21 TFEU has to be understood as two separate and individual rights
 (contrary to Advocate General Kokott in McCarthy), but she does not discuss the reference to “conditions and limits” set out in both Arts. 20 and 21 TFEU.

Apart from its legal argumentation, the ECJ also put forward policy and common-sense arguments. Policywise, the Court stated that a refusal to grant a right of residence and a work permit to a third-country-national parent of minor, dependent EU citizens would deprived those EU citizens of the genuine enjoyment of the substance of their EU citizenship rights.
 Applying common sense, it concluded that such a refusal would lead to a situation where “those children, citizens of the Union, would have to leave the territory of the Union in order to accompany their parents”.
 

Both the Court and Advocate General Sharpston reached the same result in Ruiz Zambrano. However, unlike the Opinion, the judgment contains a number of lacunae in the Court’s reasoning. The Court neither explicitly adopted nor rejected Advocate General Sharpston’s Opinion and decided not to answer a number of potentially controversial issues relevant for the case. We can only presume that the unspoken and unresolved issues are the result of dissent among the judges who sat in the Grand Chamber and must have had a hard time reaching common accord on the case. For this reason, the judgment does not settle the issue of the possible abandonment of internal situations and reverse discrimination, nor does it clarify whether there is an EU right to work for third-country-national parents of minor EU citizens. However, it seems that in Ruiz Zambrano the Court accepted the Advocate General’s reasoning that EU citizenship confers a right to reside separate from the right to move. Otherwise, it would be even more difficult to find legal support for the judgment. However, as further discussion of McCarthy and Dereci will show, the situation post-McCarthy and post-Dereci clarifies that the Court is not willing to recognize a general self-standing right of residence of “static” EU citizens, but has limited it to a narrow group of situations in which the refusal of the right of residence to the third-country national would deprive the EU citizen of his subsistence and force him to leave the territory of the Union. 

5. McCarthy – A Critique
Having ruled in favour of Mr Ruiz Zambrano in March 2011, one would have thought that the Court would have applied a similar line of reasoning, even possibly with a different outcome, in McCarthy two months later.  However, in this case the Court opts for a much more rigid approach. Having established that Directive 2004/38 is not applicable to Mrs McCarthy’s situation, as she has never exercised her right of free movement and has always resided in a Member State of her nationality, the Court points out that this finding cannot be influenced by the fact that Mrs McCarthy is also a national of another Member State.
 So far, the Court’ reasoning corresponds to its analysis in Ruiz Zambrano, where it acknowledges the fact that Directive 2004/38 does not apply to Mr Ruiz Zambrano’s situation.
 However, from this point onwards the Court’s reasoning departs from the logic applied in Ruiz Zambrano and the two judgments go their separate ways as the Court moves on to the analysis of the applicability of the relevant Treaty provisions. 
The Court first establishes that the national measure at issue in the proceedings
 “does not have the effect of obliging Mrs McCarthy to leave the territory of the European Union” as “she enjoys, under a principle of international law, an unconditional right of residence in the UK as a UK national.
 Therefore, the national measure does not deprive her of her “genuine enjoyment of the substance of her (citizenship) rights, or of “the exercise of her right to move and reside freely within the territory of the Member State, in accordance with Article 21 TFEU”.
 Subsequently, the Court states that the situation of Mrs McCarthy has no factor linking it with EU law, as it is “confined in all relevant respects within a single Member State”.
 In conclusion, the Court establishes the applicability test for Art. 21 TFEU, setting two alternative conditions that have to be fulfilled to trigger its application. Accordingly, the EU citizen must have either 1) exercised her right of free movement and resided in a Member State of which she is not a national (nationality of two Member States without the exercise of the free movement right is not sufficient, as proved to be the case in McCarthy); or 2) be in a situation where national measures would have the effect of depriving her of the genuine enjoyment of the substance of her EU citizenship rights or of impeding the exercise of her right of free movement and residence within the territory of the Member States.
 

Surprisingly, in McCarthy the Court discusses the applicability of Art. 21 TFEU, without much reference to Art. 20 TFEU,
 which it held to be the legal basis for the rights granted in Ruiz Zambrano. Equally, Advocate General Kokott takes a stand that Art. 21 TFEU is inapplicable in a situation, as in the case of Mrs McCarthy, where there is no cross-border movement,
 but she chooses not to refer to Art. 20 TFEU. Even though it might be unclear why in Ruiz Zambrano the Court chooses to refer only to Art. 20 TFEU
 and in McCarthy only to Art. 21 TFEU, the answer to this question is probably not relevant. In fact, both articles refer to the “right to move and reside freely within the territory of the Member States” and, therefore, raise the same issues pertinent to the discussion in Ruiz Zambrano and McCarthy. Such conclusion is in line with the Court’s wording in Dereci where it discusses the applicability of “the Treaty provisions concerning citizenship of the Union”, without specifying or differentiating between Arts. 20 and 21 TFEU.
 

Dereci seems to be an attempt to clarify and consolidate the criteria for the applicability of EU citizenship provisions set by the Court in McCarthy.  Here the Court first confirms that Directive 2004/38 does not apply to the case, repeating its statement from McCarthy that “in accordance with a literal, teleological, and contextual interpretation” the Directive does not apply to EU citizens who have never exercised their right to free movement and have always resided in a Member State of their nationality.
 As regards the applicability of the Treaty provision on EU citizenship, the Court again relies on the test of “the genuine enjoyment of the substance of EU citizenship rights” as triggering the application of Art. 20 TFEU even in cases where there has been no exercise of the right to free movement.
 However, the Court then narrows down the reach of this test by specifying that it refers to a situation in which an EU citizen has to leave not only the territory of that Member State, but the Union as a whole.
 
Unlike its judgment in Ruiz Zambrano, which expands the reach of EU law and shifts the boundaries of EU competence, its decisions in McCarthy and Dereci radically narrow down the standards set in Ruiz Zambrano. For the time being, we can ascertain that the application of Arts. 20 and 21 TFEU requires either cross-border movement of the EU citizen or a situation where the application of national measures would force an EU citizen to have to leave the territory of the Union. The crucial test which puts a previously internal situation within the scope of EU law, stating that the national measure must not “have the effect of depriving the EU citizen of the genuine enjoyment of the substance of her EU citizenship rights”, has to be interpreted restrictively as applying only to an EU citizen who would otherwise have to leave the territory of the Union.

Even though McCarthy might suggest that all minor, dependent EU citizens automatically satisfy this criterion, Dereci tries to clarify the test of the “genuine enjoyment of the substance of EU citizenship rights”. It suggests that even minor, dependent children of a third-country national could not rely on this test in case their other parent is an EU citizen, and neither the EU national parent nor the children are dependent on the third-country national (as is the case of Mr Dereci). However, it seems that the test could be applicable to other categories of EU citizens who are maintained by their third-country-national family member and who would have to leave the territory of the Union in case the third-country national was refused the right to reside there. It remains open whether only financial dependence (subsistence) would satisfy this criterion or also other kinds of non-material dependence. By summing up the judgments in Ruiz Zambrano, McCarthy and Dereci we can ascertain, at least for the time being, that the test definitely applies to minor children who are dependent on one of their parents, while both parents are third-country nationals. 

Thus, in McCarthy the Court concluded that the UK Immigration Rules which do not grant leave to remain to Mr McCarthy do not have the effect of depriving Mrs McCarthy of the genuine enjoyment of her EU citizenship rights, as they do not affect her “in her right to move and reside freely within the territory of the Member States, or any other right conferred on her by virtue of her status as a Union citizen” (emphasis added).
 In Dereci, the Court states that it is for the referring court to verify whether the refusal of the right of residence to a third-country-national family member of an EU citizen deprives that EU citizen of the genuine enjoyment of the substance of her EU citizenship rights.
 However, the Court makes it clear that Treaty provisions on EU citizenship are not applicable, as EU citizens are not maintained by their third-country-national family members.

It is true that Mrs McCarthy is entitled to reside in the UK, but she cannot do it together with her spouse. If she wants to reside together with him, she has to move out of the EU or move to another Member State as a “qualified” person. Mr McCarthy’s inability to reside in the UK thus amounts to a substantive interference with Mrs McCarthy’s (EU citizenship) rights. Similarly, none of the EU citizens in Dereci is forced to leave Austria in case their third-country family members are refused the right of residence. However, if they want to stay in Austria they cannot reside together with their spouse, parent or child. For this reason, the denial of the right of residence to third-country-national applicants in Dereci amounts to a substantive interference with (EU citizenship) rights of their family members. 
On the other hand, the Court’s decisions in McCarthy and Dereci rely on the assumption that the right to family reunification is not part of the “substance of the rights associated with the status as a Union citizen”. Any other premise would entitle Mrs McCarthy, Mrs Dereci and other EU citizens in Dereci to rely on Art. 20 TFEU and would, consequently, possibly protect their family members from expulsion.
 This seems to be the most problematic part of the judgment as there are strong grounds to claim that family reunification indeed is part of the substance of EU citizenship rights and that any breach of family reunification rights prevents an EU citizen from the genuine enjoyment of the substance of her EU citizenship rights. This claim cannot be rebutted by the Court’s statement that the protection of family life might be a criterion for granting the right of residence within the framework of fundamental rights’ protection.
 The Court’s logic relies heavily on the division of competences, as it states that the national court must ensure the protection of family life either on the basis of Art. 7 of the Charter, in case the situation falls within the scope of EU law, or on the basis of Art. 8(1) of the ECHR, provided the situation is not covered by EU law.
 However, there is a logical gap in this reasoning, as the fact that the situation falls within the scope of EU law automatically brings it within the scope of protection afforded by the Treaty provisions on EU citizenship, whereas a situation which falls out of scope of EU law is neither protected by EU citizenship provisions, nor by the Charter. In practise, it leaves the individual in danger of not being able to derive his family reunification rights from any legal basis. According to the data provided in Dereci, this seemed to be the case there, as the national authorities refused to grant the applicants a right of residence on the basis of Art. 8 of the ECHR on the ground that their residence status in Austria had to be considered to be uncertain from the start of their private and family life.
This paper will provide four counter-arguments to the Court’s reasoning in McCarthy and Dereci, all indicating that family reunification should be treated as a substantive part of the rights associated with EU citizenship. The first three counter-arguments have been taken from the wording provided in Directive 2004/38 and the important family reunification cases Carpenter
 and Metock.
 They all apply to the relationship between free movement and family reunification rights, as both Directive 2004/38 and the Carpenter and Metock cases contain an element of cross-border movement. However, the author’s claim is that the statements made there, with regard to the need to respect family reunification in the context of free movement, equally apply to EU citizenship and can be transposed to an EU obligation to respect family reunification rights as an element of EU citizenship rights. 
The first counter-argument is based on Directive 2004/38 which provides that “the right of all Union citizens to move and reside freely within the territory of the Member States should, if it is to be exercised under objective conditions of freedom and dignity, be also granted to their family members, irrespective of nationality“.
 Second, the Court made the following statement in Carpenter (and repeated it in Akrich
): “Even though no right of an alien to enter or to reside in a particular country is as such guaranteed by the Convention, the removal of a person from a country where close members of his family are living may amount to an infringement of the right to respect for family life as guaranteed by Article 8(1) of the Convention. Such an interference will infringe the Convention if it does not meet the requirements of paragraph 2 of that article, that is unless it is `in accordance with the law', motivated by one or more of the legitimate aims under that paragraph and `necessary in a democratic society', that is to say justified by a pressing social need and, in particular, proportionate to the legitimate aim pursued”.
 
Third, the Court established in Metock that “if Union citizens were not allowed to lead a normal family life in the host Member State, the exercise of the freedoms they are guaranteed by the Treaty would be seriously obstructed” and even more significantly continued that “the refusal of the host Member State to grant rights of entry and residence to the family members of a Union citizen is such as to discourage that citizen from moving to or residing in that Member State, even if his family members are not already lawfully resident in the territory of another Member State”.
 This statement perfectly fits into the McCarthy and Dereci situations, as the UK/Austrian refusal to grant the right of residence to Mr McCarthy, Mr Dereci and other third-country-national applicants discourages Mrs McCarthy, Mrs Dereci and other EU citizens from residing in the UK/Austria. Finally, the wording of Art. 20 TFEU leaves room for inclusion of family reunification within the scope of EU citizenship rights, as it provides a non-exhaustive list of rights associated with the status of an EU citizen.
 The rights stated in Art. 20 TFEU can, therefore, be seen as the most prominent, but not exclusive examples of EU citizenship rights. 

6. A Proposal

Ruiz Zambrano, McCarthy and Dereci are factually similar. The basic difference is in the status of the EU citizens. In the first case they are minor children who are maintained by and thus dependent on their third-country national father. In the second case it is an independent adult married to a third-country national and not maintained by him. In the third case they are a spouse, a minor child or a parent of an adult third-country national, but none of them are maintained and financially dependent on the third-country-national family member. 
In Ruiz Zambrano the Court made a choice to open up the reach of EU citizenship. It could have rejected Advocate General Sharpston’s arguments, stuck to the free movement doctrine and decided that the situation fell outside the scope of EU law, directing Ruiz Zambrano to the ECHR, as Advocate General Kokott did in McCarthy
 and as the Court suggested in Dereci.
 However, we cannot clearly see the Court’s reasoning in Ruiz Zambrano, as its judgment was scarcely argued. One wonders whether the Court made such a decision because it felt that it was morally right and/or because the majority of judges sitting in the Grand Chamber thought time was ripe to expand the boundaries of EU citizenship rights, but they could not agree which arguments to put in black and white. 
Due to the factual similarity among the three cases, the decision as to the applicability of Art. 20 TFEU in Ruiz Zambrano should have led to a decision of its applicability in McCarthy and Dereci.  Does this mean that all the EU citizens in McCarthy and Dereci should have won? Not necessarily. According to Art. 21(1) TFEU, every EU citizen “shall have the right to move and reside freely within the territory of the Member States, subject to the limitations and conditions laid down in the Treaties and by the measures adopted to give them effect“ (emphasis added). Equally, Art. 20 TFEU provides that the rights enjoyed by EU citizens “shall be exercised in accordance with the conditions and limits defined by the Treaties and by measures adopted thereunder” (emphasis added). In Baumbast the Court gave the interpretation of the phrase “limitations and conditions” by stating the following: 

“... the limitations and conditions ... are based on the idea that the exercise of the right of residence of citizens of the Union can be subordinated to the legitimate interests of the Member States. In that regard ... beneficiaries of the right of residence must not become an unreasonable burden on the public finances of the host Member State. However, those limitations and conditions must be applied in compliance with the limits imposed by Community law and in accordance with the general principles of that law, in particular the principle of proportionality. That means that national measures adopted on that subject must be necessary and appropriate to attain the objective pursued” (emphasis added).

The interpretation given in Baumbast requires a balancing between EU citizenship rights and legitimate interests of the host Member State. When applying this test to Ruiz Zambrano, McCarthy and Dereci, we can ascertain that Mr Ruiz Zambrano worked and had sufficient resources to maintain his family. On the other hand, Mrs McCarthy did not work and was in receipt of state benefits in the UK. Furthermore, Mrs McCarthy would not have the right of residence in another Member State, based on Art. 7(1) of Directive 2004/38, as she was neither employed/self-employed nor a self-sufficient person. Consequently, her inability to benefit from EU law in the UK would not have led to reverse discrimination. Therefore, even though the Court should have decided that Mrs McCarthy’s situation fell within the scope of EU law, she might, nevertheless, have been unable to benefit from Arts. 20 and 21 in case she turned out to be an unreasonable burden to the public finances of the host Member State. The UK court would then have to resolve this, by applying the principle of proportionality. On the other hand, had Mrs McCarthy been economically active or self-sufficient, she should have benefited from EU law as there would be no limitation to the application of Art. 21 TFEU. Any other conclusion would lead to reverse discrimination. The same logic should have been applied to the EU citizens involved in Dereci. 
7. Conclusion – Incy Wincy Spider

Residence-related issues in the EU are in practice confronted with a number of national barriers contrary to EU internal market rules.
 Ruiz Zambrano, McCarthy and Dereci tackle some of these issues by expanding the boundaries of EU citizenship rights and EU competence to situations which would have previously been considered internal to Member States. According to these cases, a national measure places an otherwise internal situation within the scope of EU law if it “has the effect of depriving the EU citizen of the genuine enjoyment of the substance of his EU citizenship rights”. However, at least for the time being, this test has to be interpreted restrictively. Whereas Ruiz Zambrano sets the scene for the application of EU citizenship law as a source of real self-standing rights, including the right of residence of “static” EU citizens, McCarthy and Dereci drastically narrow down the potentials of Ruiz Zambrano. The inconsistency of the Court’s reasoning in Ruiz Zambrano, McCarthy and Dereci places Ruiz Zambrano within the scope of EU law, while leaving McCarthy and Dereci out of its scope. Such inconsistency is most probably the result of the internal dissonance within the ECJ. This paper argues that all the three cases should have been considered as being within the scope EU law, even though this might not have changed the negative outcome of the judgments for those EU citizens who represent an unreasonable burden on the public finances of the host Member State. 
Articles 20 and 21 TFEU currently apply, provided there is either cross-border movement of an EU citizen or a situation where the application of national measures would force an EU citizen to have to leave the territory of the Union. A situation where a national measure prevents a “static” EU citizen from residing together with his third-country-national family member in the Member State of his nationality, without having the effect of forcing the EU citizen to leave the territory of the EU, remains outside the scope of EU law. This happens in case the EU citizen is not maintained by his third-country-national family member. Dereci has shown that even minor, dependent children of a third-country national could not rely on this test provided their other parent is an EU citizen and neither the EU national parent nor the children are dependent on the third-country national. Moreover, it seems that the expulsion of a third-country-national family member of an EU citizen who is maintained by that family member need not always force the EU citizen to leave the territory of the EU and consequently have the effect of depriving that EU citizen of the genuine enjoyment of the substance of his EU citizenship rights. 
 On the other hand, the Court has made it clear that other reasons - such as the fact that it might be desirable for the EU citizen and his third-country-national family member to reside together either for economic reasons or in order to keep his family together - are not sufficient to support the view that the EU citizen would be forced to leave the territory of the EU if such a right were not granted.
 
Despite the Court’s intention to clarify the new test introduced in Ruiz Zambrano, the issues discussed in all three cases are far from settled. It can be expected that these judgments will have a major impact on the understanding of the reach of EU citizenship law in the future. One can anticipate similar cases where the Court will have the opportunity to revisit this topic and clarify which other categories of EU citizens (if any) - apart from minor children who are dependent on (at least one of) their third-country-national parents - can rely on the test of “the genuine enjoyment of the substance of EU citizenship rights”.  The Court’s statement that Treaty provisions on EU citizenship can apply in cases where subordinate legislation is not applicable, only exceptionally in case “the effectiveness of Union citizenship ... would otherwise been undermined”,
 seems more like an attempt to justify its liberal judgment in Ruiz Zambrano and a signal to limit the impact of Ruiz Zambrano on future cases. 
Finally, one must not forget that neither Ruiz Zambrano nor McCarthy and Dereci are cases about protecting the rights of third-country-national family members, but deciding whether EU citizens’ rights would be impaired by depriving their third-country-national family members of the right of residence in the host Member State. Except for the discussion on fundamental rights in Advocate General Sharpston’s Opinion in Ruiz Zambrano,
 none of the three judgments are concerned with the rights of third-country nationals per se. The basic approach to family reunification has not changed – EU citizens’ rights remain primary, while their third-country-national family members’ rights are only secondary, derivative
 and parasitic
 or, in the case of Mr Ruiz Zambrano, supportive of the primary beneficiaries’ rights (Diego’s and Jessica’s right to reside in Belgium). The Court does not dare to cross the invisible line that separates EU and Member States’ competences, thus far mostly leaving immigration issues within Member States’ competence apart from a narrow group of exceptions, family reunification being one of them.
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