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This article examines the Guardcon standard contract form utilised when contracting private

maritime security services on board vessels. The main focus of analysis is directed to the

Guardcon knock-for-knock clause and several related contractual provisions that, to a serious

extent, limit or exclude the liability of contractual parties. Part I (see (2015) 21 JIML pp 51–

62**) examines the nature of private maritime security services and the level of commitment

required from the contractors. It questions whether the Towcon 2008 standard towage contract

form as the contractual template was the best choice, given that the fundamental obligation in

the Guardcon contract closely resembles the obligation of means in the standard salvage

contract forms. Part II examines the impact of knock-for-knock and related provisions on the

core and auxiliary contractors’ obligations, and endeavours to determine whether the aftermath

of assessment steers towards a possible application of the unfair terms regulation, both with

regard to business to business and business to consumer contracts.

4 Contractual exclusion of or exemption from liability

4.1 Knock-for-knock during performance of service

With regard to the contractor’s position towards the owner in respect of the exclusion of liability, the
first instance of the knock-for-knock regime appears in clause 15(b)(ii) of the Guardcon contract,
which states as follows:

The Contractors’ Group shall not be responsible for loss of or damage caused to or sustained by the
property of the Owners’ Group (including, without limitation, the Vessel) or incur any liability in
respect of personal injury, illness or death of any individual member of the Owners’ Group (whether
on board the Vessel or not) arising out of or in any way connected with the performance of this
Contract, even if such loss, damage, injury or death is caused wholly or partially by the act, neglect or
default of the Contractors’ Group. The Owners expressly agree and undertake to hold harmless, defend,
indemnify and waive all rights of recourse against the Contractors’ Group from and against any and all
claims, demands, liabilities or causes of action of any kind or character, made by or available to any
person or party, for injury to, illness or death of any of the Owners’ Group, or for damage to or loss of
property (except cargo, unless owned by Owners’ Group) owned by or in the possession of, the
Owners’ Group.73
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The contractor is by virtue of this clause exempt from liability for loss of or damage sustained by the
owner’s property, and is exempt from liability for personal injury or death of the owner’s personnel,
irrespective of whether the cause for these events results from the contractor’s act, neglect or default,
and irrespective of whether this arises directly out of the performance of services or is in any way
connected to them. In addition, the owner promises to indemnify the contractor for any claims
connected with these exemptions.

An exemption to the knock-for-knock clause is provided when the damage occurs as a result of the
accidental or negligent discharge of firearms (clause 15(c)(iii) of the Guardcon contract). It should be
noted that this particular exemption to the exemption is, somewhat unexpectedly, inserted into a dif-
ferent sub-clause, labelled ‘Third party liability’, although its wording may indicate (‘Notwithstanding
any other Clause of this Contract . . . for all claims, liabilities, losses, liabilities to Crew and third 
parties’74) that the scope of its application is sufficiently wide to cover the whole of the contract,75

with the exception of one particular exemption clause (to be analysed further below).76

An additional exemption is provided with regard to the damage of cargo not owned by the owner.
This particular exemption is clear when placed into context, bearing in mind the relevant provision
regulating the third party liability (clause 15(c)(i) of the Guardcon contract) that regulates the owner’s
indemnity rights in cases when the third party claims have been brought as a result of damage caused
through unlawful77 and/or negligent performance on the part of the contractor. One stipulated
exemption to this rule is the existence of the owner’s negligence. One difference between this clause
and clause 15(b)(ii) of the Guardcon contract is that the latter includes ‘default’, whereas the former
does not. The issue of default will be discussed further below.78

Whereas, in accordance with clause 6(a) of the Guardcon contract, the contractor promises to
provide the security services with skill and care (main/fundamental obligation), the knock-for-knock
clause relieves the contractor from liability should the promise be broken. Owing to the fact that the
sole reason for contracting private maritime security services is to avoid loss or damage to the
property and personal injury or loss of life by contracting private security service providers who
promise to perform this task with due diligence, the obvious question to be asked is whether the
private maritime security services contract containing such a knock-for-knock clause still remains as
a contract in strictu sensu. Should the contractor breach the fundamental obligation, the owner is
precluded from (any) legal remedy for the costs incurred. In other words, the Guardcon contract
knock-for-knock clause constitutes a nullifying effect with regard to the contractor’s primary
obligation of using all reasonable skill and care to provide the security services to the owner, and
furthermore puts into question the overall purpose of a proper standard of conduct, much debated
in recent years.

Furthermore, if the word ‘default’ as present in clause 15(b)(ii) of the Guardcon contract is to be
understood as non-performance (either of a specific task/activity or a complete service), the
contractor will be relieved of all liability despite the fact that the owner is under a contractual
obligation to pay all costs and fees, as stipulated in clause (7) of the Guardcon contract,79 irrespective
of whether they are poorly conducted or not conducted at all.

Finally, the knock-for-knock clause is likely to affect each individual contractor’s obligation, not just
those listed under clause (6) of the Guardcon contract (ie personnel qualification requirements, risk
assessment and contingency plans, monitoring of suspicious vessels during transit, ensuring that
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74 Emphasis added.
75 ‘Notwithstanding any other Clause of this Contract . . .’.
76 See section 4.6 ‘Consequential loss’.
77 Explanatory note refers to instances like the killing of fishermen (as alleged in the Enrica Lexie case) see BIMCO Guardcon
Standard Contract for the Employment of Security Guards on Vessels (Guardcon) (2012) at 11 www.bimco.org.
78 See sections 4.5.2 ‘Actual performance and default’, 4.5.3 ‘Security services prior to deployment’ and 4.6.3 ‘Loss of use and
loss of profit’.
79 One source indicates that the majority of relevant fees are usually paid in advance; see http://www.independent.co.uk/news/
world/exclusive-antipirate-security-staff-all-at-sea-after-major-firm-suddenly-goes-bust-9636217.html.
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firearms are not handled by unauthorised personnel, required insurance coverage etc), but also all
other (including the mandatory) obligations as set out in the Guardcon contract.

It is interesting to note that, because the fundamental obligation set out in the Guardcon contract
resembles a typical salvage contract rather more than a typical towage contract, there has been one
instance where an attempt was made to defend the knock-for-knock regime in a salvage contract.
Despite the fact that knock-for-knock clauses are rare in standard salvage contract forms,80 an older
Dutch salvage case demonstrates the possible supremacy of general non-contractual mandatory
statutory norms over contractual stipulations. The salvor was sanctioned with a reduction of salvage
award despite the presence of a knock-for-knock clause, owing to the fact that the salvee, under an
action in tort, proved the existence of the salvor’s fault, which, in the opinion of court, was sufficient
to establish that the clause in question was in direct contrast to the general non-contractual (Dutch
law) obligation to take reasonable care towards the property of others, thereby rendering the clause
void.81

4.2 Knock-for-knock and main purpose of contract

In line with the relevant English case practice, the breach of a fundamental obligation (fundamental
breach) will not in itself suffice to exclude the application of a knock-for-knock clause. Provided that
a knock-for-knock clause is negotiated absent unequal bargaining power or a dominant position of
one party (and especially if insurance is available to cover potential damage), as established in Photo
Production v Securicor Transport Ltd,82 the doctrine of fundamental breach rendering such a clause
irrelevant will not be applicable. This position before the English courts is clearly ascertainable from
Super Scorpio II83 where, following damage negligently caused to a remotely operated vehicle, the
court stated that, although the party causing the damage was under a contractual duty to act with
care when handling the property of the other party, the contractual knock-for-knock regime
prevented any financial consequences for that party.

Williams is of the opinion84 that an intention to cause damage or knowledge with respect to probable
damage (wilful misconduct) will probably render the knock-for-knock provision inapplicable.85

However, Rainey notes that even a deliberate breach in itself will not suffice to break the knock-for-
knock system, provided that such an exclusion is clearly expressed by the parties to a contract.86

Thus, in relation to clause 15(b)(ii) of the Guardcon contract, if the ‘default’ provision is to be
understood to include instances of a deliberate breach, this should enable the contractor to escape
liability even if not performing the service promised.

Despite the fact that the fundamental breach doctrine does not, in principle, offer a successful
remedy against a knock-for-knock clause, the English courts have, as Rainey suggests, recognised
such instances where the existence of a specifically worded exclusion or exemption clause (either
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80 For a consideration of validity in connection to one standard salvage contract form (Turkish Open Form) that utilises the
knock-for-knock clause see M Mudrić The Professional Salvor’s Liability in the Law of Negligence and the Doctrine of
Affirmative Damages (LIT Verlag Berlin 2013) 178–79.
81 M de Juglart, J Villeneau Répertoire méthodique et pratique de l’assistance en mer (Librarie générale de droit et de juris-
prudence 1962) 275. See also Case Note ‘Berufungskammer der Zentralkomission für die Rheinschiffahrt’ (2007) 433 Z – 1/07
ETL 42 750–62, 750 ff, where the exclusion of liability in case of intentional and gross negligent conduct was considered as
void.
82 Photo Production Ltd v Securicor Transport Ltd [1980] UKHL 2.
83 Smedvig Ltd v Elf Exploration UK Plc (The Super Scorpio II) [1998] 2 Lloyd’s Rep 659.
84 R W Williams ‘Knock-for-knock clauses in offshore contracts: the fundamental principles’ in B Soyer, A Tettenborn (eds)
Offshore Contracts and Liabilities (Informa Law London 2015) 63–64.
85 Cf Macondo case, Case 2:10-md- 02179–CJB-SS Document 5493 filed January 31, 2012. Also see In re Oil Spill by the Oil
Rig ‘Deepwater Horizon’ in the Gulf of Mexico on April 20, 2010, 841 F. Supp. 2d 988 (ED La, January 26, 2012). For more
information on the US courts’ apprehension of the issue see D B Shilliday, W R Mayer, J J Michael and A P Slania ‘Contractual
risk-shifting in offshore energy operations’ (2007) 81 Tulane Law Review 1579, 1604.
86 S Rainey ‘The construction of mutual indemnities and knock-for-knock clauses’ in B Soyer, A Tettenborn (eds) Offshore
Contracts and Liabilities (Informa Law London 2015) 85.
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too general or too wide in scope) may defeat the main purpose of the contract.87 In practice this
means that, absent any remedies available to the injured party to seek compensation, the contract
loses its formal value and becomes a declaration of intent.88 In other words, a party able successfully
to rely on the knock-for-knock clause will effectively escape the liability (for instances covered by
the exclusion clause), even if this goes against the core intention of the contracting parties when
contemplating the formation and principal purpose of contract (in effect making the contract nudum
pactum). Thus, the first impression with regard to the Guardcon knock-for-knock clause supports the
view whereby such a clause is perfectly commonplace and usable, especially because it determines
precisely the type of loss within its scope of application (loss of or damage to property and personal
injury or death).

In general, the courts will tend to construe the knock-for-knock clause against the party relying on
it, unless the wording is precise as to the type of breach that is being excluded.89 What exactly is
meant by clear and precise wording is further explained in the Swiss Bank Corporation case,90

where the court reasoned that even if a knock-for-knock clause seems unreasonable, the fact that 
its wording is ‘clear and fairly susceptible of one meaning only’ serves to prove that the contract-
ing parties took all relevant factors into consideration and concluded that such a liability scheme 
best suits their commercial interests. The same judicial approach can be seen in the US courts, 
where the indemnity clauses must be ‘. . . specific and conspicuous . . .’, meaning that they must be
‘. . . expressed in clear and unequivocal terms’.91

4.3 Interpretation of contract

With regard to the interpretation of contract terms, the recent English case of Rainy Sky SA v
Kookmin Bank92 confirms that if the terms of contract allow for interpretation (absent clear wording,
when the court is bound by the terms of contract93), the contract should be interpreted in line with
business common sense (in other words, in line with the commercial purpose of a specific
contract).94 In addition, following the reasoning of the court in AIB Group (UK) plc v Martin,95 the
factual background of a specific case has little value when addressing the meaning of terms found
in a standard form contract.

In The Herdentor,96 the court, having examined the nature of the knock-for-knock clause in the
Towcon contract, concluded that the benefit of exclusion is for both parties to the contract, thus
reasoning that it is not possible to enforce the contra proferentem doctrine per se. Rather, the
contract is to be construed against the party endeavouring to rely on its provisions.97 However, such
a position is not universally accepted. Rainey, for example, notes the Canadian case of Canadian
Salt,98 where the court held that it was the tugowner who supplied the Towcon contract and that,
therefore, the knock-for-knock clause should be construed against the tugowner, being the proferens
or proposer of the clause.99

The Guardcon contract has been modelled on the basis of other commonly used Bimco standard
contract forms, where parties to a contract enter various details and specifics with regard to the
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87 ibid 95–96.
88 ibid 95.
89 Suisse Atlantique Société d’Armement v NV Rotterdamsche Kolen Centrale [1967] 1 AC 361.
90 Swiss Bank Corporation v Brink’s-Mat Ltd [1986] 2 Lloyd’s Rep 79 at 103, [1984] 1 WLR 48 (HL).
91 Shilliday and others (n 85) 1599.
92 Rainy Sky SA v Kookmin Bank [2011] UKSC 50, [2012] 1 Lloyd’s Rep 34.
93 Rainey (n 86) 88 and 91.
94 ibid 78.
95 AIB Group (UK) plc v Martin [2001] UKHL 63 (Millett LJ), [2002] 1 WLR 94.
96 Alexander G Tsavliris & Sons Maritime Co v OSA Marine Ltd (The Herdentor) of 19 January 1996 (unreported); see Rainey
(n 86) 89.
97 Rainey (n 86).
98 Canadian Salt Co v The Ship Irving Cedar [2000] FC D-62.
99 Cf Rainey (n 86) 90–91.
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provision of a service, whereas the clauses detailing, among other things, rights and responsibilities
of the parties and their liabilities remain untouched, unchanged and undisputed. The nature of the
adhesion contract or a standard contract form, widely used in commercial transactions and service
provisions, dictates that one party offers a transaction or a service very often on a ‘take it or leave it’
basis.100 The extent to which the other party is familiar with or receptive to a specific clause is a
matter for case-to-case (court or arbitration tribunal) deliberation. Having recognised this practice,
the DCFR (II–8:103) states that in case a doubt exists as to the meaning of a term not individually
negotiated, interpretation of that term is to be made against the party who supplied it, or who is to
be considered as the dominant party.

Furthermore, in accordance with DCFR (II–9:408), if a term is deemed unfair, it will not be binding
on the party who did not supply it. It should be pointed out that the Guardcon contract form is a
standard contract form drafted by the Bimco, incorporating among its members, among others, the
shipping industry. The Bimco forms are, as Rainey points out, industry-standard forms, taking into
consideration the interests of all interested stakeholders, and placing them on ‘an equal footing’.101

In other words, when a typical Bimco standard contract form is being utilised, it almost becomes
irrelevant which party proposed the use of that contract.

4.4 Knock-for-knock rejection

In the Internet Broadcasting case,102 the court rejected the application of a knock-for-knock provision
owing to a deliberate repudiation of a contract which, in the opinion of the court, was not expressly
and clearly stipulated in the knock-for-knock clause. In Sze Hai Tong Bank,103 the court concluded
that the exemption clause will not be effective in case the party proposing the clause has deliberately
disregarded its principal obligation, thus committing a fundamental breach. Gay argues that the term
‘deliberate disregard’ points to an intentional repudiatory breach whereby a party consciously and
intentionally refuses to fulfil the principal terms of the contract.104 Gay points to several case law
considerations where the exclusion clause will not give effect (‘canon of construction’), such as a
clause which clearly diverts from the main object of contract, aiming either to cover conduct that
completely falls out of the scope of what could reasonably have been considered by the parties at
the time when the contract was signed, or aiming to cover conduct that has no real justification.105

European legislation and jurisprudence follow similar lines of reasoning. The Dutch Civil Code
(Article 6:248(2)) and Nordic Contracts Act (§36) employ the test of reasonableness. Belgian case law
invalidates such clauses in case they negate the essence of obligation, at the same time stipulating
through statutory provisions that the exclusion clauses will be invalid in cases of intentional
wrongdoing. The French, Italian and Spanish statutory provisions also include the gross negligence
factor as a cause for invalidation.106

Williams questions the applicability of a knock-for-knock clause relieving one party from liability
owing to a negligent (or a more serious) breach of duty that was expressly promised (in the contract)
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100 See Griffin v OPI International, Inc., 878 F. Supp. 996 (SD Tex 1995) affirmed by 79 F.3d 1144 (5th Cir. 1996) for the
information on the US adhesion doctrine. See especially the information with regard to the Louisiana law allowing the courts
to set aside an indemnity agreement contained in an adhesion contract when the same is supplied by a party enjoying a superior
bargaining position M A Golemi, L E Balart ‘Indemnity in deep water: indemnity agreements offshore and the Deepwater
Horizon’ 5 http://www.liskow.com/PublicationFiles/Indemnity%20in%20Deep%20Water.pdf.
101 Rainey (n 86) 88.
102 Internet Broadcasting Corporation Ltd v Mar LLC (MARHedge) [2009] EWHC 844 (Ch), [2009] 2 Lloyd’s Rep 295. Cf Rainey
(n 86) 97–98.
103 Sze Hai Tong Bank Ltd v Rambler Cycle Co Ltd [1959] 2 Lloyd’s Rep 114 (PC).
104 R Gay ‘Excluding consequential damages’ in B Soyer, A Tettenborn (eds) Offshore Contracts and Liabilities (Informa Law
London 2015) 167–68, 172–73.
105 ibid 166.
106 This is similar in Portugal, Denmark, Finland, Germany and the Netherlands. For more information see C von Bar, E Clive
(eds) Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of Reference (DCFR) (Sellier
Munich 2009) 797–99.
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to be adhered to.107 In The A Turtle,108 the tugowners were held to be in the breach of their duty to ex-
ercise due diligence (on the issue of a tug’s seaworthiness109 – the tug in question was insufficiently
fuelled) and in breach of their duty to exercise best endeavours in the performance of towage. How-
ever, this was found not to be sufficient to break the knock-for-knock protection under the Towcon
contract, owing to the fact that the tugowners endeavoured to complete the service, thus fullfiling
their overall obligation as intended by the main purpose of the contract. The fact that the tugowner
did not perform as expected was of no relevance for the application of the exclusion clause.

The A Turtle decision does, however, address the function of knock-for-knock clauses within the
scope of the main purpose of the contract. The knock-for-knock regime is applicable only during the
time that the service is actually being rendered. Otherwise, a wide application of a knock-for-knock
clause would render the contract a promissory statement without legal remedies. A similar line of
thinking can be found in the previously mentioned Internet Broadcasting case,110 where the court
reasoned that a knock-for-knock provision will be effective as long as the contractual duty is being
executed (ie a performance of service). The court further emphasised – in connection with the
repudiatory breach – the lack of available insurance that would cover the losses arising out of such
a breach as an important factor to be taken into consideration when evaluating the applicability of
the noted clause.111

In an older case, the Cap Palos,112 the tug, having abandoned the drifting tow, was not allowed to
utilise the protection of a knock-for-knock clause, with the court taking the view that the knock-for-
knock clause is valid only during the time when the service is actually being provided. In accordance
with the reasoning expressed in the Tor Line case,113 the court may consider setting aside a knock-
for-knock clause should its application produce the effect of a ‘declaration of intent’.114

Rainey points115 to a number of uncertanties sorrounding the approach taken in The A Turtle, whereby
even if the facts of the case point to an obvious and serious disregard of the principal duties to ensure
the feasibility and impracticability of a service (ie rendering the tug seaworthy), the knock-for-knock
clause will still apply provided that the service provider has shown any sort of interest and activity 
related to the performance of the contracted service, irrespective of whether such activities have 
any reasonable and promising chances of even a partial success. In other words, even the slightest at-
tempt on the part of the service provider, even ostensinbly, to execute the service promised, will, in
accordance with the above noted determination, lead to the effectivness of the exclusion clause.

Even where there is a lack of any serious conduct on behalf of the service provider – Rainey, for
example, notes such cases where the tug is completely unfit to provide any service whatsoever or
the crew is unable to perform at all116 – and where the main purpose of the contract has been utterly
defeated when viewed from the position of the other contractual party, as long as the service
provider can point to any other obligation present in the contract towards which any sort of activity
has been attempted, the knock-for-knock regime should remain in force. This is of signifcant
relevance for the current analysis of the knock-for-knock regime found in the Guardcon contract.
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107 Williams (n 84) 61.
108 A Turtle Offshore SA and Another v Superior Trading Inc (The A Turtle) [2008] EWHC 3034 (Admlty), [2009] 1 Lloyd’s Rep
177.
109 A contrario, see the older case practice eg The West Cock [1911] P 208. Cf. S Rainey The Law of Tug and Tow and Offshore
Contracts (Informa Law from Routledge 2013) 3.63 ff paragraph 4(c) – the modern case practice has abandoned such a view
(the issue of seaworthiness being considered as irrelevant owing to the wider scope of the knock-for-knock application); see 
eg Smit International (Deutschland) GmbH v Josef Mobius Baugesellschaft GmbH (The Janus) [2001] CLC 1545. Cf Rainey 
ibid 4.175 ff.
110 Internet Broadcasting Corporation (n 102).
111 ibid.
112 The Cap Palos [1921] P 458 (CA).
113 Tor Line AB v Alltrans Group of Canada [1984] 1 WLR 48.
114 Also see Mitsubishi Corporation v Eastwind Transport Ltd (The Irbenskiy Proliv) [2005] 1 Lloyd’s Rep 383.
115 See Rainey (n 86) 105–106.
116 Rainey (n 109) 4.189 and especially 4.191, where Rainey places the A Turtle decision under scrutiny.
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4.5 Guardcon knock-for-knock dominance

4.5.1 Hypothetical case
During the armed engagement between the pirates and the armed guards (or Nigerian police escort,
depending on the source) following the pirate attack on the tanker SP Brussels, two pirates and one
(or two, depending on the source) crew member(s) were killed as a consequence.117 Not enough
information is publicly available to ascertain the clear facts of the case, but several available
(predominantly reported) facts offer the possibility of constructing a hypothetical case based on the
assumed utilisation of the Guardcon contract, relevant for this examination.

The first relevant piece of information concerns the (commonly accepted) fact that the vessel was
protected by the two armed guards.118 The second relevant piece of information concerns the fact
that, at a certain point, both the crew and the armed guards sought the protection of a citadel (a
specially designed safe-room), with the two crew members failing to reach the safety of citadel in
time.119 The first instance is relevant with regard to clause 3 of the Guardcon contract, stipulating the
use of a minimum of a four-man team being present on board while rendering the security services.
The second instance is relevant with regard to at least two factors. First, the deceased crew
member(s) appear(s) to have been (one of) the two reported crew members failing to reach the safety
of the citadel. Secondly, the failure of two members of the crew to reach the citadel in time may or
may have not been the result of poor contingency planning on the part of the contractor.

The unfortunate occurrence may, in theory, prove to be a consequence of a direct violation of the
contractor’s obligations, as stipulated by the Guardcon contract: (a) to provide guidance to and train
the crew for such contingencies (clause 6(a)(i) of the Guardcon contract) – ie to conduct citadel
evacuation drills; (b) to advise and assist in protecting the vessel (clause 6(a)(ii) of the Guardcon
contract) – ie to ascertain the best possible position of (if possible) and access to the citadel; and (c)
to monitor the approach of possible attackers (clause 6(a)(iii) of the Guardcon contract) – ie to
commence the citadel evacuation drill in time, before any possible armed engagement may
commence.

4.5.2 Actual performance and default
For the purposes of this argument, even if it is possible to agree to accept all susceptible violations
as the facts of the case, the fact that the contractors nevertheless engaged the assailants (performance
of service) would, in line with the A Turtle reasoning, suffice to render the knock-for-knock
protection valid. However, in accordance with some reports, the armed guards fled to the citadel
and remained there until the next morning.120 If the unfortunate instance(s) of death(s) occurred
during the actual exchange of fire, the reasoning noted above should suffice to permit the full
application of knock-for-knock protection. If, however, the unfortunate instance(s) of death(s)
occurred after the armed guards had (allegedly) fled to the citadel, thus being unable to perform the
security services (at least to the extent of offering the protection to the crew members left outside of
the citadel – it is important to take into consideration clause 9(b) of the Guardcon contract, whereby
the contractor is under a strict obligation (‘shall not’) to avoid any sort of activities or lack of the same
which would jeopardise the crew), it is possible to construe that instance as the instance of default
(non-performance – this being understood to encompass the entire set of contractor’s obligations).

In line with the Internet Broadcasting, Cap Palos and A Turtle cases, it could be argued that the armed
guards failed to perform at all during the time when the crew member(s) was/were killed by the
assailants. This, in turn, would consequently allow the owner to set aside the knock-for-knock
provision. However, clause 15(b)(ii) of the Guardcon contract stipulates the knock-for-knock
exemption in cases of ‘wholly [if, with regard to the crew member(s) left outside of the citadel, this
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117 See http://gcaptain.com/sp-brussels-attacked-nigeria-sailor-killed/.
118 See http://agema-services.de/wp-content/uploads/2014/09/5th-KW-18-22-Maritime-Piracy-and-Terrorism.pdf.
119 See http://www.ajginternational.com/media/95376/ajg-marine-market-report_sept-2014.pdf.
120 See http://news.usni.org/2014/05/12/worlds-violent-pirates.
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is to be understood as a complete lack of any service whatsoever] or partially [if, with regard to 
the crew member(s) left outside of the citadel, this is to be understood as a partial lack of service 
with respect to those crew member(s) left outside, with the rest of the crew still under the security
protection] by the . . . default’ of the contractor. Thus, provided that the knock-for-knock wording is
clear and allows for a particular type of breach to be within the scope of knock-for-knock clause
application, the knock-for-knock regime is valid.

It would appear that this is the case in the above hypothetical construction. Even if the contractors
failed to adhere to their specific obligations (contingency planning and monitoring) – which may
have seriously contributed to the ultimate loss of life – clause 15(b)(ii) of the Guardcon contract
provides exemption regardless, once again confirming the wide scope of application, encompassing
a variety of different obligations found throughout the Guardcon contract.

However, the term ‘default’ in clause 15(b)(ii) of the Guardcon contract applies strictly to those
instances ‘. . . arising out of or in any way connected with the performance’. Thus, the term ‘default’
should not be understood as a synonym for the term ‘non-performance’ being understood to
encompass the entire Guardcon contract, but rather a breach of a specific obligation within the
contract. Rainey, when examining the Towcon and Towcon 2008 provisions, points to the term
‘wilful default’, and gives examples of the tug not being ready to perform the service in time, or
seeking to secure a more lucrative deal with the tow, thus being able seek damages for detention or
delay.121 These examples point to the overall non-performance, unlike the instances where, during
the performance of a service, the service providers allegedly fail to adhere to other obligations, thus
being allegedly in default.122 In other words, and referring to the above hypothetical situation, as long
as the contractor is performing under the contract (irrespective of what the actual service consists of
at any particular moment), a ‘default’ in successfully rendering a particular obligation (ie protection
of (part of) the crew) will not render the knock-for-knock clause void.

In the Guardcon context, such default is also present in clause 18 of the Guardcon contract with
respect to the delay in (dis)embarkation. Whereas the instance of delay of embarkation may fall
under the time-span of actual non-performance of services in toto (subject to further consideration
in the following paragraph), and thus escape the application of clause 15(b)(ii) of the Guardcon
contract, the instance of delay in disembarkation falls within the time-span of actual performance.
The former is, however, (possibly) subject to a further instance of knock-for-knock effect (as
discussed further below).123

4.5.3 Security services prior to deployment
One additional point requires further consideration. The Guardcon contract is set to commence on
the date stipulated by the parties in Box 2 (clause 2(a) of the Guardcon contract). This may or may
not correspond to the actual time of embarkation. Furthermore, in accordance with clause 6(a)(i) of
the Guardcon contract (the obligation to provide general guidance to the crew), clause 6(a)(v) of the
Guardcon contract (the obligation to keep in touch with the relevant authorities issuing information
relevant for the risk assessment) and clause 6(a)(ix) of the Guardcon contract (the obligation to
provide ‘operational point of contact . . . prior to and during the deployment’124), the contractor is
generally expected to conduct a risk assessment procedure prior to the transit/deployment (the nature
of threat to be expected in the transit-set coordinates), determine the necessary equipment,
manpower and other relevant factors required for the successful performance of security services and
continuously, during the deployment, seek to ensure that the predetermined measures are sufficient
to allow for successful performance of the security services.

These activities (with an emphasis on the first two discussed above) are to be understood as falling
under the actual performance of security services in general and may, therefore, serve to counter the
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121 Rainey (n 109) 4.45.
122 For an example (unseaworthiness rejected – drunkenness of tug’s crew) see Smit International (n 109).
123 See section 4.6 ‘Consequential losses.
124 Emphasis added.
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possibility of the instance of delay of embarkation falling under the time-span of actual non-
performance of services in toto (bearing in mind that the date of commencement may be set to a
certain time-span prior to the agreed point of embarkation in order to conduct the risk assessment
and other activities). Furthermore, and closely related to the hypothetical situation presented above,
the risk assessment activity must include the acquisition of all available information on the nature of
threat to be expected during the deployment.

In accordance with some reports,125 the SP Brussels was attacked by two pirate speedboats totalling
eight assailants, six of whom boarded the tanker. In accordance with the same report (and many
others), this is quite common in the relevant area (Nigeria), and the rate of violence (armed engage-
ments) as was the case here is quite frequent. The (predominantly reported) fact that the armed
guards fled to the citadel points to the fact that the provision of two armed guards was not sufficient
to meet the demands of a protected theatre of operations.

If this is to be accepted as the correct security risk assessment, irrespective of whether the same is to
be construed as a ‘security services unworthiness’, and subject to the consideration as presented
earlier,126 the failure to provide a sufficient number of armed guards (clause 3 of the Guardcon
contract) may correspond to the term ‘default’ as understood in the Guardcon contract. Similarly, a
failure to procure good planning and contingency procedures and a failure to establish proper
communication and coordination with the crew (clause 6(a)(i) and (ii) of the Guardcon contract) may
also correspond with the term ‘default’. Owing to the fact that such instances of default exhibit
themselves during the performance of security services in toto – either during the initial planning,
period of deployment absent threats, or the attack itself – it could be argued that they fall under the
scope of application of clause 15(b)(ii) of the Guardcon contract, thus allowing the contractor to
escape liability.

If this claim is correct, the knock-for-knock regime once again asserts itself as an overwhelming
clause, irrespective of the fact that the hypothetical situation presupposes use of the Guardcon
contract whereby, under clause 3, the contractor is under a strict (‘shall’) obligation to use a
minimum of four guards and, under clause 6(a)(iii) of the Guardcon contract, the contractor is under
an obligation to utilise a certain level of care to keep a ‘vigilant eye’ on possible sources of threat
and to utilise a certain level of care when undertaking all necessary activities (ie to escort the crew
to the safety of the citadel in time) before the source of possible threat manifests itself literally (ie
before the (highly probable) actual attack commences), ensuring that, in accordance with the
specific obligations in clause 6(a)(i) and(ii) of the Guardcon contract, the crew is well drilled for
contingency occurrences and that the contractor has enough time and manpower to oversee a
successful withdrawal of the entire crew to the designated place of safety (the citadel).

4.6 Consequential loss

4.6.1 Particular exclusion
The duty of the owner towards the cargo interest is, to a certain extent, debatable. The knock-for-
knock clause (clause 15(b)(ii) of the Guardcon contract), as examined earlier, expressly exempts the
loss of or damage to the cargo (not owned by the owner) from the overall knock-for-knock system,
and the third party liability provision (clause 15(c)(i) of the Guardcon contract) allows the possibility
of third-party claimants seeking redress through a non-contractual avenue. In accordance with
clause 15(c)(i) of the Guardcon contract, the contractor is under an obligation to compensate the
third party claimants, and under clause 12(a)(ii) of the Guardcon contract (Insurance policies), the
contractor is under a strict obligation (‘shall’) to maintain liability insurance (clause 12(b) of the
Guardcon contract sets the minimum insurance cap at US$5 million).

However, clause 15(e) of the Guardcon contract provides a particular exemption from liability,
absent any indemnification rights:
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Neither the Owners nor the Contractors shall be liable to the other party for: (i) any loss of profit, loss
of use or loss of production whatsoever and whether arising directly or indirectly from the performance
or non-performance of this Contract, and whether or not the same is due to negligence or any other
fault on the part of either party, their servants or agents; or (ii) any consequential loss or damage for
any reason whatsoever, whether or not the same is due to any breach of contract, negligence or any
other fault on the part of either party, their servants or agents.

By virtue of this clause, both the contractor and the owner are exempting each other from liability
for any loss of use and/or profit directly or indirectly resulting from either performance or non-
performance, whether or not due to negligence or any other fault of either party, and with regard to
any consequential loss or damage for any reason whatsoever, whether or not due to any breach of
contract, negligence or any other fault of either party.

The so-called rule in Hadley v Baxendale127 marks the distinction between normal loss (the so-called
‘first limb’ – arising directly from the breach) and consequential loss (the so-called ‘second limb’ –
reasonably contemplated by the parties as a probable result of a breach of contract).128 However,
some authors point to the fact that the consequential loss may very well fall under the first limb of
Hadley v Baxendale, stating that this can correspond to any such loss (such as, for example, loss of
profit or expenses) that does not correspond to normal loss (such as, for example, property damage,
service expected etc) and is not too remote.129

Gay explains that an exclusion of consequential loss will not exclude such loss foreseeable to a
reasonable person under the same or similar circumstances.130 Kidd further explains, referring to one
unreported case, that it is only the indirect loss that will be excluded by the virtue of such a clause.131

Rainey argues that the presence of such a provision (as incorporated in the Towcon 2008 or
Guardcon contracts) does not necessarily preclude the possibility of claiming for other types of loss
not amounting to personal injury or property damage.132

The DCFR (III–3:701) stipulates that the right to compensation includes future loss (not too remote),
as well as a loss of income (profit), costs incurred and the reduction of property value (expectation
loss).133 The DCFR further stipulates that the injured party may seek recovery for other foreseeable
loss, often referred to as consequential loss.134 Consequential loss is, however, often restricted by
virtue of acts of intentional wrongdoing or gross negligence.135 In principle, the right to seek
compensation is restricted to foreseeable (adequate) loss,136 unless the damage is the result of
intentional, reckless or grossly negligent (non-)conduct.137

The explanatory note to the Guardcon contract in respect of this clause simply refers to the parallel
Towcon 2008 provision.138 In Ease Faith v Leonis Marine,139 the principal tug operator succeeded in
a claim for damages (the loss of profit being understood as the loss of productive use of the tug)
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127 Hadley v Baxendale (1854) 9 Exch 341.
128 H G Beale and others (eds) Chitty on Contracts vol 1 (Sweet & Maxwell London 2012) para 26–105. For more on the issue
of consequential loss see A Grubb, A Tettenborn (eds) The Law of Damages (LexisNexis UK 2003) para 19.74. See, however,
Transfield Shipping Inc. v Mercator Shipping Inc. (The Achilleas) [2008] UKHL 48, [2009] 1 AC 61, and the issue of
responsibility assumption.
129 H McGregor McGregor on Damages (Sweet & Maxwell London 2009) para 1–036. See, however, the same source paras 
1–036 to 1–038, where it is argued that under certain criteria the consequential loss may very well enter the scope of the first
limb under Hadley v Baxendale.
130 Gay (n 104) 138.
131 C Kidd ‘Consequential loss exclusion clauses in offshore contracts’ in B Soyer, A Tettenborn (eds) Offshore Contracts and
Liabilities (Informa Law London 2015) 113–15, 121–22.
132 Rainey (n 109) 4.195.
133 DCFR (n 106) III–3:701 ‘Right to damages’.
134 ibid 924.
135 ibid 927.
136 ibid 932.
137 ibid 929 ff.
138 Bimco (n 77) 11.
139 Ease Faith Ltd v Leonis Marine Management Ltd & Cloudfree Ship Management [2006] EWHC 232 (Comm).
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against the sub-operator, irrespective of the consequential loss exemption present in the Towcon
contract (clause 18(3)) utilised in that particular case, owing to the fact that the court has established
that the sub-operator’s negligently caused damage to the contractor was a direct loss (whereas, in
line with another similar case,140 the court found the meaning of the consequential loss to refer to
any indirect loss (‘other’ and ‘or any other indirect or consequential damage’)). Whether or not
affected by this decision or similar authority, the revision of Towcon in 2008 considerably amended
the provision on exemption, stipulating that the loss of profit or consequential loss may occur for any
reason whatsoever, being direct or indirect.141 If such a formulation is valid, it would render the
direct/indirect differentiation irrelevant, revising the practice as established by the decision in Ease
Faith v Leonis Marine.142

4.6.2 Cargo liability exclusion
Irrespective of the lack of a complete jurisprudential apprehension of the term, it is admissible to 
include the lost profit resulting from liabilities to third parties or property damage under the heading
of consequential loss. Thus, it would be possible to envisage a situation where, from the perspective
of the Guardcon contract, the scope of the term ‘third party liability’ might include the liability of the
owner (who acts as a carrier) to the cargo interest in accordance with the Hague-Visby Rules.143 If, as
a matter of construction, it could be accepted that the owner’s liability regarding the cargo in accord-
ance with the Hague-Visby Rules is a fact considered reasonably to have been known to the parties
at the time when the contract was signed (the second limb in Hadley v Baxendale),144 and if the 
carrier’s liability for damage to the cargo is therefore to be construed as a consequential loss (clause
15(e)(ii) of the Guardcon contract), then it is questionable to what extent the knock-for-knock exemp-
tion with regard to the cargo (clause 15(b)(ii) of the Guardcon contract) is tenable and whether, there-
fore, the damage to cargo not owned by the owner is indeed fully excepted from that exemption.
Even though the damage to cargo is excepted from the general exemption clause in clause 15(b)(ii) of
the Guardcon contract, the specific exemption clause in clause 15(e) of the Guardcon contract 
may very well nullify the former exception to the exemption. Even if the owner could succeed in 
establishing his liability towards the cargo interest as a direct loss, he would presumably invoke the
exclusion under clause 15(e)(i) of the Guardcon contract.

4.6.3 Loss of use and loss of profit
Clause 15(e) of the Guardcon contract may prove to add further ambiguity with respect to the
effectiveness of contract clauses. Clause 10(b) of the Guardcon contract (Permits and licences) places
the contractor under a strict obligation (‘shall’) to obtain and maintain all the necessary permits
(required for the provision of security services and use of firearms and other equipment). Further
provisions of this clause clearly stipulate (clause 10(d)(ii)) that the contractor is under an obligation
to indemnify the owner for ‘any fines, penalties, losses, costs, legal fees and disbursements’ in case
the permits and licences are not obtained. No mention is made of a situation where the contractor
successfully manages to obtain the permit and/or licence, but fails to maintain it while rendering the
security services. This is of particular practical importance owing to the fact that the vessels carrying
security personnel regularly transit several different jurisdictions that may require different criteria
with regard to permits and licences, or may require a separate or an additional permit or licensing
procedure.145
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140 The Herdentor (n 96).
141 Bimco ‘Towcon v Towcon 2008’ (2008) www.bimco.org.
142 Ease Faith Ltd v Leonis Marine Management Ltd & Cloudfree Ship Management (n 139).
143 See generally Comité Maritime International Travaux préparatoires of the Hague Rules and of the Hague-Visby Rules
(Comité Maritime International 1997).
144 McGregor (n 129) para 1–036.
145 For a different issue concerning the use of locally employed armed guards in territorial waters of those jurisdictions that do
not allow the use of foreign armed guards see International Group of P&I Clubs Guardcon West Africa http://www.igpandi.org.
The recommended amendments are based on the recommendations issued by Bimco in its ‘Guidelines for the use of Guardcon
when engaging PMSCs as intermediaries to employ local security guards within territorial waters’ Special Circular No 1 (20
February 2014).
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The consequence of such default is evident in several cases where vessels were detained by the
coastal/port state for failing to provide the local authorities with the relevant permits/licences.146

Similarly, in the SP Brussels case discussed above, according to several sources,147 after the assailants
had abandoned the tanker having carried out an armed robbery on board, the vessel was later detained
by the Nigerian authorities. This, in turn, caused certain losses to the owner, including the loss of
profit and use due to the detention of the vessel.148 However, this type of loss seems to be perfectly
aligned with the type of loss which is excluded under clause 15(e)(i) of the Guardcon contract. If this
construction is correct, it would appear that the Guardcon contract goes to great lengths to stipulate
numerous obligations for both the contractor and the owner, only to provide a separate mechanism
of avoiding the liability ramifications in cases where such duties have been breached. If this con-
struction is correct, it would appear that the knock-for-knock regime encompasses a large portion of
the Guardcon provisions regulating the rights and obligations of contractual parties.

4.6.4 Non-performance of contract in toto

Another possibly detrimental side-effect of the Guardcon knock-for-knock provision for the owner
can be ascertained from the recent case involving a well established149 and well respected private
military and security company (PMSC), Gulf of Aden Group Transits Ltd (GoAGT),150 which went
bankrupt and closed down its operations literally overnight, leaving its personnel (around 100)
stranded on vessels without pay or means of returning home. In addition, it left the vessels
unprotected and caused additional costs for the owners owing to the need to engage new security
service providers. The extent to which the various owners could seek compensation from those
responsible was unclear owing to the provisions of the knock-for-knock regime. When evaluating
this case in line with the rationale confirmed in the Internet Broadcasting and Cap Palos cases, the
contractor would not be able to rely on the knock-for-knock clause should any loss of or damage to
the property or personal injury or death arise after the service has effectively ceased (termination of
contract), and the contractor failed to secure alternative protection services in time based on the
construction of clause 19(c) (Cancellation and termination) of the Guardcon contract.

It should be noted that the right to terminate the contract owing to bankruptcy of one party is
specifically granted to the other party (clause 19(b)(iii)(2) of the Guardcon contract). Therefore, in
effect, the GoAGT incident should be understood not as a case where the contractor terminated the
contract, but rather as a case where the contractor failed to provide the security service. Thus, owing
to the fact that the ‘performance’ requirement, as present in clause 15(b)(ii) of the Guardcon contract
and discussed earlier, is not satisfied, the knock-for-knock clause is (or should be) ineffective.

A difficulty arises, however, concerning other possible detrimental effects of the termination. When
contemplating potential losses over and above the typical loss covered by a regular knock-for-knock
exclusion clause, Rainey specifically points to the cost of replacement, including port or refugee
costs, delay costs etc).151 No reports on the GoAGT incident offer any factual information with regard
to the costs associated with the engagement of new security services provider(s), nor the costs
associated with the replacement of old with new armed guard personnel. Whereas the former
security services contract had specified exact points of embarkation (which may or may have not
been specific ports – in practice, very often both the armed guards and equipment are boarded while
the vessel is actually in transit), the necessity of disembarking the GoAGT personnel and replacing
them with the new personnel would create additional (dis)embarkation costs.

(2015) 21 JIML : THE GUARDCON CONTRACT, KNOCK-FOR-KNOCK CLAUSES, DCFR AND UNFAIR TERMS (PART II) : MUDRIĆ
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146 See for example the Seamen Guard case http://gcaptain.com/india-seizes-advanfort-security-vessel/.
147 Note 118.
148 See for example the Maersk Alabama case http://www.nytimes.com/2014/02/26/world/africa/hired-to-fight-pirates-but-
doomed-by-boredom.html?_r=0.
149 The company was ISO/PAS 28007:2012 certified; see http://www.maltatoday.com.mt/business/business_news/41915/
antipiracy_firms_implosion_leaves_malta_staff_in_the_lurch#.VN1D9S5Fx1B.
150 See http://www.independent.co.uk/news/world/exclusive-antipirate-security-staff-all-at-sea-after-major-firm-suddenly-goes-
bust-9636217.html.
151 Rainey (n 109) 4.195.
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In line with the earlier discussion of the difference between direct and indirect losses, direct loss may
be attributable to delay owing to the necessity of either entering a nearby port for the necessary
exchange of guards and equipment or to reducing sailing speed in order to ensure that this is
successfully and safely completed. This can be interpreted as a direct loss owing to the self-evident
necessity of such activities and their associated costs. However, indirect loss might include a
situation where the newly contracted PMSC fails to deliver the personnel and equipment in time at
a designated location, thereby requiring additional vessel manoeuvres, which, in turn, might be
considered as a loss not too remote owing to the practical difficulties of securing the necessary
number of armed guards and the appropriate equipment under the circumstances and within the
allocated time span.

The concrete heading of loss in both examples typically corresponds to the loss of profit and loss of
use. Owing to the fact that both examples of loss have been brought about by the contractor’s failure
to perform the promised services it would be reasonable, in accordance with general liability rules,
to allow the owner to obtain compensation for such loss from the contractor (GoAGT). However,
clause 15(e) of the Guardcon contract specifically refers to the loss of profit and loss of use resulting
‘directly or indirectly’ from either the ‘performance or non-performance’ of the contract. Clause 25(c)
of the Towcon 2008 contract, which was used as almost the exact template for clause 15(e) of the
Guardcon contract, allows both parties to be exempt from liability, with the exception of loss which
results from the breach of several core obligations under the Towcon 2008 contract.

In addition to the listed exemptions from the exclusion of liability, including the obligation to secure
the necessary permits and licences and the seaworthiness of tug, the tugowner (corresponding to the
contractor in the Guardcon contract) is not allowed to invoke clause 25(c) when the contract is
terminated either by the tugowner or the hirer (corresponding to the owner in the Guardcon
contract).152 However, clause 15(e) of the Guardcon contract contains no such exemptions and has,
thus, failed to follow the template in that respect. Therefore, any loss resulting from the breach of
any obligation in the Guardcon contract, save for the type of loss excluded by virtue of clause
15(b)(ii) of the Guardcon contract, may potentially fall under the heading of clause 15(e) of the
Guardcon contract, irrespective of whether that loss has resulted from breach of a (strict) contractor’s
obligation. In other words, the owner may find it difficult to hold the contractor liable for such loss,
owing to the fact that these examples of loss may not be recoverable.153

4.7 Battle of insurers

4.7.1 Waiver
If this construction regarding the questionable right of recovery for damage to cargo not owned by
the owner is correct, either the owner’s professional liability insurer or (possibly) the cargo insurer
may face a difficulty, by virtue of the right of subrogation, to secure their right of recourse from the
contractor.

The obligation set out in clause 12(e) of the Guardcon contract whereby both parties undertake to
use reasonable endeavours to prevent insurers from utilising their right of subrogation is especially
puzzling owing to the fact that clause 12(a) of the Guardcon contract clearly stipulates that the
contractor is under an obligation to maintain a series of insurance policies, including coverage for
potential liabilities as regulated by clause 15 of the Guardcon contract (the knock-for-knock
provision included). It is possible to construe clause 12(e) of the Guardcon contract as a means of
circumnavigating the knock-for-knock effect by referring the inter-party liability to the insurer, owing
to the fact that the insurer is not bound by the knock-for-knock provision, and is thus free to pursue
the liability claim against the responsible party. Provided that such a proposition is true, the sole
purpose of the knock-for-knock regime would thus be founded on the premise of allowing the
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contractual parties to evade litigation. At the same time, because the right of subrogation pre-
supposes one party’s acquisition of all rights and obligations of the other party, the same (possible)
uncertainties with regard to the contractual exemption(s) of liability, as discussed above, that are in
force with regard to the contracting parties, are also in force with regard to their insurers.

Thus, with respect to the cargo interest and/or their insurers, it would seem that a standard claim in
damages based on the issued bill of lading and application of the Hague-Visby rules is in order,
followed by, in case the owner (carrier) successfully defends its position as a diligent carrier, a non-
contractual route against the responsible party (contractor), provided that it is possible to assert
negligence.154 It should be noted that, in accordance with the examination conducted under the
DCFR project regarding concurrent actions – either contractual or tortious – that some jurisdictions
will allow such a possibility and some will not.155 The contractual provisions may differ from what
is regulated by a statutory provision. Thus, although a contract may negate the possibility of a certain
claim, such a claim may, in theory, still be available under the law of torts.156 In other words, if the
injured claimant is not granted a right of action against the defendant, his only remedy is a non-
contractual one.157 Ultimately, should the contract fail to adhere to a mandatory statutory provision,
the contract itself (or a specific clause within it) may become null and void.

However, if clause 12(e) of the Guardcon contract represents the practical reality of the case and the
insurers readily accept such reality and undertake – either formally or informally – to agree to waive
all of their present or future rights of subrogation, the knock-for-knock regime extends to its full scope
of application (this being seen as a logical progression of the knock-for-knock regime).

4.7.2 Third-party liability
Nevertheless, what still remains unclear owing to the wording of waiver clauses is whether this
waiver corresponds to all possible claims with respect to the inter-party liability, or whether it
extends to possible third-party liability claims. Because clause 12(a) of the Guardcon contract
(Insurance policies) expressly utilises the word ‘shall’, and owing to the fact that a number of relevant
national bye-laws introduce mandatory third-party liability insurance,158 it is submitted that the actio
directa available to the injured claimant as a direct method of seeking compensation should take
precedence over whatever the actual meaning of the potentially disputable clause may be.

This particular right is of special importance owing to the fact that the injured party assumes an
independent legal position, deriving a right to compensation ex lege, thereby barring the insurer’s
right to deny insurance cover to such claimants pursuant to the intentional conduct or wilful
misconduct on the part of its client (the policy holder). This last point is also relevant, as discussed
above, when it is the insurers who are left to resolve the compensation issue in the end, although
this may not be the case in instances where insurers are able to deny insurance coverage.

5 Unfair terms

When commenting on the common features of standard contract forms being offered by a party 
with greater commercial bargaining power, Gay notes that the courts will generally strive to assess
whether the wording in a specific contract is the result of the weaker party having a lower bargaining
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154 For the possibility of a concurrent action in both contract and tort see Henderson v Merrett Syndicates Ltd [1995] 2 AC 145.
Simpson argues that (under certain circumstances) parties in contract also have a reliance interest, allowing them to claim in
tort; see M Simpson (ed) Professional Negligence and Liability (LLP 2004) 2–6.
155 DCFR (n 106) 3122–28.
156 S F Deakin, A Johnston, B S Markesinis Markesinis and Deakin’s Tort Law (Oxford University Press Oxford 2008) 14.
157 DCFR (n 106) 3839.
158 See C Berube, P Cullen Maritime Private Security: Market Responses to Piracy, Terrorism and Waterborne Security Risks in
the 21st Century (Routledge Abingdon 2012) 3 ff. For a detailed report see ‘Responses received from port and coastal State
requirements related to privately contracted armed security personnel (PCASP)’ MSC-FAL.1/Circ.2 and ‘Questionnaire on
information on port and coastal state requirements related to privately contracted armed security personnel on board ships’
(International Maritime Organization 2011).
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position.159 The DCFR (II–9.403) states that in contracts between a business and a consumer
(business to consumer), a term which has not been individually negotiated between the parties is
unfair if it significantly disadvantages the consumer, contrary to the principles of good faith and fair
dealing.

Similarly, with regard to contracts between businesses (business to business), the DCFR (II–9:405)
states that a term will be considered unfair if it is a term forming part of the standard terms supplied
by one party and its use grossly deviates from good commercial practice, again contrary to the
principles of good faith and fair dealing. In addition, as promulgated by the DCFR (VI–5:401),
contractual restrictions or exclusion of liability clauses will be held void for instances of personal
injury or death. Similarly, in accordance with the DCFR (III–3:105), a term restricting or excluding
liability for damage compensation connected to the personal or fatal injury caused with intent or
through gross negligence160 will also be void. Other terms restricting or excluding remedies for non-
performance may be subject to judicial review concerning unfair terms.161

The DCFR commentary suggests that it is possible, if not desirable, to enact statutory provisions
concerning the ‘. . . prohibition of the contractual exclusion or restriction of liability for certain
professional groups that are subject to the duty to take out indemnity insurance and have arranged
such insurance’. The primary issue, therefore, is to examine the extent to which the contractual
relationship between the owner and the contractor is in conformity with the DCFR standard. It is
necessary to determine whether the Guardcon contract is to be understood as a standard contract
form containing standard terms (DCFR II–1:109) and whether the Guardcon contract as a whole, or
the specific terms within it, are to be considered as non-negotiable or not individually negotiated
(DCFR II–1:110).

Should any of the parties to the Guardcon contract decide to oppose the imposition of disputed
terms, they may seek court or arbitral determination. In accordance with DCFR (II–9:408), if a term
is deemed unfair it will not be binding on the party subject to it. This, in turn, would (in theory)
enable both the contractor and the owner, depending on which party insisted on the use of the
Guardcon contract, to seek additional redress.

5.1 Standard terms

The standard terms are generally perceived as terms formulated in advance for future transactions
and different parties, whilst not being individually negotiated by the parties involved.162 As restated
by the DCFR, the standard terms are not individually negotiated if the other party has been unable
to influence the drafting and composition of such terms.163 In such a case, the DCFR stipulates (II–
8:103) that when the meaning of a term is unclear, interpretation of the term against the party who
has supplied it is to be preferred. If a term is held to be unfair (II–9:408), it will not be binding upon
the party who did not supply it, whilst the remaining terms continue in force.164 In accordance with
the DCFR (II–9:407), in order to assess the possible unfairness of a term, the nature of the contract,
the prevailing circumstances during the negotiation of the contract and any other terms of the same
contract or any other contract on which the relevant contract relies should be taken into
consideration.165
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159 Gay (n 104) 164–65.
160 For a detailed analysis of the English courts’ appreciation of the term see Rainey (n 109) 4.133 ff.
161 DCFR (n 106) III–3:105: Term excluding or restricting remedies 792. The DCFR commentators have stated that it is 
‘. . . almost impossible to envisage a situation in which the potential victim of intentional or grossly negligent personal injury
would wittingly agree that he or she should have no remedy for it, or in which the other party could have any legitimate interest
in excluding liability’; see ibid 793.
162 DCFR (n 106) 642.
163 DCFR (n 106) II–1:109 ‘Standard terms’ and II–1:110 ‘Terms not individually negotiated’ 160–62.
164 ibid II–9:408 ‘Effects of unfair terms’ 654.
165 ibid II–9:407 ‘Factors to be taken into account in assessing unfairness’ 649.
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In accordance with the DCFR (I–1:103), the principles of good faith and fair dealing are understood
to include conduct including, amongst other things, due consideration for the interests of the other
party, especially given the nature of the contract.166 In accordance with the German Law (BGB §242),
the principles of good faith and fair dealing require parties to a contract to adhere to a specific
standard of conduct, keeping in mind general commercial practice.167 As another similar example,
Dutch law specifically allows the court to apply the principle of good faith when determining the
requirement of performance, and to resort to remedies if necessary (LOA §76(2) and LOA §101(3)).168

The national laws of Austria, Lithuania and Slovenia apply similar principles.169 The UK’s Unfair
Contract Terms Act 1977 (UCTA)170 subjects terms restricting or excluding liability to review,171

having established practice in mind in accordance with which terms will not be deemed unfair if
‘clear and fairly susceptible’.172

It should be noted that the Bimco drafting committee issued a direct statement with regard to the
possibility of changing and amending individual Guardcon clauses. Although the parties are free to
do so, the Bimco drafting committee stated that: ‘. . . [they] strongly recommend against any
amendments to the key clauses – namely those dealing with insurance, liabilities . . .’.173 This
statement may be relevant for the party insisting on the use of original Guardcon terminology when
contemplating the core rights and obligations of both parties.

5.2 Business to business contracts

In business to business contracts, in accordance with the DCFR (II–9:405), a term is deemed unfair
if it forms part of the standard terms offered by one party and if its application deviates to a gross
extent from good commercial practice (contrary to the principles of good faith and fair dealing).174 It
should be noted that the application of unfair terms between businesses does not rely on a dominant
position of the party supplying the term, but rather, the restriction of other party’s contractual
freedom imposed by such a term. In accordance with national laws in some EU Member States, such
rules are made mandatory. For example, German law does not allow the parties to contract out of
the mandatory provisions related to unfair terms (BGB §306a, §307) with a further explanation that
a term will be deemed unfair if it creates a disproportionate imbalance between the (business) parties
(BGB §309). The German Civil Code utilises the good faith principle in a very precise manner when
determining what is to be considered as an ‘unreasonable disadvantage’, stating that a business
standard term will be considered void if it, inter alia, ‘. . . limits essential rights or duties inherent in
the nature of the contract to such an extent that attainment of the purpose of the contract is
jeopardised’.175

In a business to business contract, the inability of the owner to intervene in order to safeguard the
very purpose of the contract may be assessed as a restriction of contractual freedom to such an extent
that the clause falls under the unfair terms category itself. Thus, it may be argued that such a clause
would constitute a gross deviation from good commercial practice if it was included in the contract
by means of the abuse of a dominant position. If a PMSC (or the owner for that matter) registered in
Germany opts for the use of the Guardcon contract, the provision of the German Civil Code noted
above might potentially find its direct (mandatory) application, owing to the fact that the Guardcon
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166 ibid I–1:103 ‘Good faith and fair dealing’ 89.
167 For a comparison with English and Welsh law, and Irish law, where practice has often produced similar results see DCFR
(n 106) 681.
168 ibid 682.
169 ibid 643.
170 Unfair Contract Terms Act 1977 (c 50).
171 See Edmund Murray Ltd v BSP International Foundations Ltd [1992] 33 Con LR 1 and Lease Management Services Ltd v
Purnell Secretarial Services Ltd (1994) 13 TLR 337.
172 Photo Production (n 82).
173 Bimco (n 145) 3.
174 DCFR (n 106) II–9:405 ‘Meaning of “unfair” in contracts between businesses’ 641.
175 See http://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html.
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contract significantly limits the owner’s potential of seeking remedies, and to a great extent limits (or
nullifies) the contractor’s obligation to fulfil both the core as well as the auxiliary aspects of the
security service.

5.3 Business to consumer contracts

The list of presumed unfair terms in the DCFR (II–9410) in relation to business to consumer
contracts176 is of interest not only because such a relationship is possible where the contractor is
employed to protect a private yacht, but also because a number of jurisdictions also reserve the right
to apply such ‘black’ and/or ‘grey’ lists to business to business contracts.177 Examples would include
terms that exclude or limit liability for death or personal injury caused through act or omission,178

exclude or limit remedies available in cases of non-performance and terms that oblige the second
party to fulfil its main obligations even though the first party failed to fulfil its main obligations.

The Guardcon knock-for-knock clause contains a provision excluding or limiting liability for death
or personal injury. Directive 93/113/EEC on unfair terms in consumer contracts179 defines unfair
terms as those that are not individually negotiated and that create detrimental effects on the rights 
of the consumer,180 including a term excluding the service provider from liability for the consumer’s
injury or death.181 The Unfair Contract Terms Act 1977 (UCTA)182 sets certain statutory limits to the
application of exclusion (or exemption) clauses. With regard to towage contracts, section 2(1) UCTA
disables the application of such a clause with regard to the liability for personal injury or death
caused by negligent (non-)performance. In addition, if the towage contract is entered into between
a business and a consumer, the statutory restrictions will apply with regard to the provisions
regulating the liability for negligence, liability in contract, unreasonable indemnity clauses and
miscellaneous contracts under which goods pass. In addition, any such cause that fails the criteria
of ‘reasonableness’ may be rendered invalid (section 3 UCTA).183

The same protection is available under the UK Unfair Contract Terms in Consumer Contracts
Regulations 1999184 (UCTCC) (paragraph 1 of schedule 2(1)(a)), taking into consideration that these
regulations contains no special restriction with regard to salvage and towage contracts.185 It should
also be noted that, unlike the Towcon 2008, the UK Standard Conditions for Towage and Other
Services specifically stipulate the inability of the tug to restrict liability for personal injury or death
caused by negligent performance.186 French law too invalidates such clauses on the basis of
protection of public order (business to business contracts being subject to judicial review), whereas
in accordance with Dutch law, such clauses are prohibited in treatment services.187

The Guardcon contract additionally contains a provision to exclude or limit the remedies available
in cases of non-performance where the consumer is, by virtue of the knock-for-knock regime, unable
to utilise the full scope of remedies resulting from non-performance of the contract, normally
available under the standard liability rules. In line with the DCFR assessment, when the owner is a
consumer, the owner’s position may be seen as being in a significantly disadvantageous position, as
it may very well be asserted that it is contrary to the principles of good faith and fair dealing to
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176 DCFR (n 106) II–9:410 ‘Terms which are presumed to be unfair in contracts between a business and a consumer’ 662–63.
177 For examples see ibid 666–67.
178 Similar in tort; see ibid 3707–711.
179 European Communities Council Directive 93/13/EEC on unfair terms in consumer contracts OJ L95 (21 April 1993) 29.
180 ibid art 3(1).
181 ibid Annex 1(a).
182 For more information see Law Commission Consultation Paper No 166, Scottish Law Commission Discussion Paper No 119
‘Unfair terms in contracts: a joint consultation paper (TSO August 2002).
183 For more on this issue see Watford Electronics Ltd v Sanderson CFL Ltd [2001] EWCA Civ 317 – where an attempt was made
to render exemption clauses unreasonable in accordance with UCTA.
184 Unfair Contract Terms in Consumer Contracts Regulations 1999 (SI 1999/2083).
185 Cf Rainey (n 109) 1.68 ff.
186 ibid para 4(e), 1.65.
187 DCFR (n 106) 800.
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promise a certain conduct, only to relieve oneself immediately from any liability for the lack of such
conduct.

Finally, the Guardcon contract contains a provision obliging the second party to fulfil its main
obligations even though the first party failed to fulfil its main obligations, as set out in clause (7) of
the Guardcon contract. Thus, irrespective of a potentially serious disregard of different obligations
included in the Guardcon contract, the owner may face not only the prospect of being unable to
seek legal remedies for compensation, but an additional prospect of being required to pay for such
(lack of) services, or being unable to seek recovery of payment where payment has been made in
advance.

5.4 Unfair terms and Guardcon

It is suggested that it would be sensible to exclude the knock-for-knock system completely with
regard to liability for personal injury or death (and not just for cases of accidental or negligent
discharge of weapons, as stipulated in clause 15(c)(iii) of the Guardcon contract), especially owing
to the fact that, unlike some other standard contract forms that contain similar clauses – a good
example being the Towcon 2008 – the principal idea underlining the use of PMSCs is to obtain
additional security not simply for the vessel but especially for the crew.

Whilst in the majority of standard form contracts accidental personal injury or death are not relevant
for the main purpose of the contract, during the provision of maritime security services the
contractor’s principal obligation is the prevention of potential personal injury or death, which forms
the basis of the contract and thus constitutes a fundamental obligation. This is, in its own right,
already a sufficient reason seriously to consider the exclusion of the knock-for-knock scheme for
such instances. It should be noted that the DCFR recognises the specific nature of contracts for
salvage, towage, charterparties and carriage of goods, and denies the direct application of unfair
contract terms regulation with respect, inter alia, to knock-for-knock clauses. However, the DCFR
recognises that the assessment for the application of unfair contract terms for such contracts may be
required should they contain exclusion clauses with regard to the negligence or breach of duty
resulting in personal injury or death.

With regard to the knock-for-knock regime concerning the loss of or damage to property, and taking
into consideration that the very purpose of concluding a private maritime security services contract
is to protect that property, it may be advisable, both for the purposes of business to business (ie a
PMSC and a shipping company) and business to consumer (ie a PMSC and a private yacht owner)
contracts to offer a negotiable alternative clause, allowing the possibility of applying the standard
liability provisions absent the knock-for-knock scheme, as with the established right of parties to
choose the dispute mechanism (clause 24 of the Guardcon contract). This would enable both parties
to assess the potential pros and cons, and make a conscious decision that would, beyond any doubt,
be binding for future reference – courts’ and arbitration tribunals’ consideration included.

This is especially important owing to the fact that the modern rules on professional liability, as
previously noted, require high standards of conduct and presuppose liability for breach of that
conduct, either in contract or in tort. The only potential escape from liability lies in the undisputed
will of the parties, each of which, independently and free of duress or dominant position pressure,
accepts the mutual indemnity and hold harmless route.
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