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Abstract: The comment consists of two parts. In the first part, I will challenge, on analytical 

grounds, Sampaio's views on the kind of conflict that emerges between fundamental rights 

norms. I will claim that these conflicts can in fact be seen as total-total in abstracto conflicts, 

rather than partial-partial in concreto conflicts. In the second part, I will set forth a 

normative thesis advocating a possible alternative way of solving conflicts between 

fundamental rights norms which rests heavily on the legal system’s institutional history as 

the necessary, although not sufficient, criterion for giving precedence to one of the 

conflicting fundamental rights norms. 
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Sampaio's chapter “Proportionality in its narrow sense and measuring the intensity of 

restrictions on fundamental rights” presents an illuminating and a very systematically and 

clearly written essay that reveals a mastery of literature and provides a valuable contribution 

to the topic. That is the reason why my comment does not aim at refuting any of Sampaio's 

claims, but is instead meant to give him some extra thoughts to consider and assess the 

value of his own ideas.  

The comment consists of two parts. In the first part, I will challenge, on analytical 

grounds, Sampaio's views on the kind of conflict that emerges between fundamental rights 

norms. I will claim that these conflicts can in fact be seen as total-total in abstracto conflicts, 

rather than partial-partial in concreto conflicts. In the second part, I will set forth a 

normative thesis advocating a possible alternative way of solving conflicts between 

fundamental rights norms which rests heavily on the legal system’s institutional history as 

the necessary, although not sufficient, criterion for giving precedence to one of the 

conflicting fundamental rights norms. The proposal I will set forth has some similarities with 

Zucca's proposal for identifying internal substantive rules of priority in a given legal system 

(Zucca 2008, p. 36). 

1. What kind of a conflict? 

                                                           
⃰ This article is a comment on Jorge Silva Sampaio, “Proportionality in its narrow sense and measuring the 
intensity of restrictions on fundamental rights”, in: Duarte D, Sampaio JS (eds) The principle of proportionality 
in law: an analytical perspective. Springer, Dordrecht, pp. 71-110. 
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Sampaio (2018, p. 82) claims that fundamental rights norms “have all the features that 

norms usually have“ so that they are also “composed of an antecendent, a deontic modality 

and a consequence“. He then identifies conflicts between fundamental rights norms as (in 

most cases) partial-partial conflicts and conflicts in concreto (2018, p. 78).1 This follows from 

his view that such conflicts exist where “a given situation fulfils at the same time one or 

more conditions of both norms and there are other conditions in the two norms that do not 

overlap“ (2018, p. 78). Finally, these conflicts are, according to Sampaio (2018, p. 79), 

composed (although not necessarily) of norms of principle.  

I would like to challenge these views. As I will try to show, the conflicts in question 

can, in fact, be presented as total-total conflicts (and thus necessarily in abstracto) and as 

composed of implicit and explicit norms of rules. In what follows I will base my exposition 

only on cases of constitutional review (thus excluding cases of individual constitutional 

complaints). 

I agree with Sampaio that fundamental rights norms “have all the features that 

norms usually have“ so that they are also “composed of an antecendent, a deontic modality 

and a consequence“. However, fundamental rights norms are principles and as principles 

they are affected by a peculiar indeterminacy. They have an open antecedent (according to 

some, they even do not have an antecedent at all), they are defeasible (allow for implicit 

exceptions) and general or generic (Guastini 2011, pp. 176-180). That a fundamental rights 

norm is generic means that it “requires the formulation of other norms that concretize it (...) 

and without which it would not be suitable for solving concrete cases“ (Guastini 2011, p. 

179). This peculiar indeterminacy of principles makes it impossible to make a direct 

comparison between a principle and a rule or between a principle and another principle. 

When it comes to conflicts between fundamental rights norms (in cases of constitutional 

review), we are mostly concerned with what at least prima facie seem to be normative 

conflicts between principles or, more precisely, between an explicit statutory rule supporting 

a particular fundamental rights principle and the fundamental rights principle that is 

regarded as being restricted by the statutory rule. 

Let us consider, as an example, one Croatian constitutional review case.2 The Croatian 

legislator enacted the following rule: It is forbidden to sell tobacco products from vending 

machines. This explicit rule was issued by the legislator in order to protect human health. 

Since the Croatian Constitution defines the right to a healthy life as a fundamental right (Art. 

70), the statutory rule in question can be regarded as the concretization of the said 

fundamental rights principle: 

P1: Everyone has the right to a healthy life. 

                                                           
1 However, Sampaio concedes that there can also arise total-partial conflicts between fundamental rights 
norms (2018, p. 79, n. 47). 
2 Decision of the Constitutional Court of the Republic of Croatia, U-I-4537/2013 and U-I-4686/2013 of 21 April 
2015.  
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However, the constitutional review procedure was initiated on the ground that the said 

statutory rule, while promoting the fundamental right to a healthy life, conflicts with 

another fundamental right, namely, the fundamental right of freedom to conduct a business, 

which is expressed as follows in the Constitution (Art. 49/1):  

P2: Entrepreneurial and market freedom are the basis of the economic organization of 

the Republic of Croatia.  

However, can one really say that there exists a normative conflict between the right to a 

healthy life principle or its instantiation, the statutory rule "It is forbidden to sell tobacco 

products from vending machines“, and the freedom to conduct a business principle? It is 

evident that the freedom to conduct a business principle does not say anything about the 

sale of tobacco products from vending machines. 

Thus, in order to make a comparison between an explicit statutory rule supporting a 

particular fundamental rights principle and the fundamental rights principle that is regarded 

as being restricted by the said rule, it is necessary to extract an (implicit) rule – with a closed 

antecedent, which is indefeasible and not generic – from the allegedly restricted principle, 

which has the same antecedent as the statutory rule in question (Guastini 2011, pp. 202-

203). Only then can it be determined whether there exists a normative conflict and, if yes, 

which type of conflict. In our example, in order to make a comparison between the explicit 

statutory rule forbidding the sale of tobacco products from vending machines (R1explicit), 

which instantiates the fundamental right to a healthy life principle (P1), and the freedom to 

conduct a business principle (P2), it is necessary to extract an implicit rule from the latter 

principle (R2implicit), which has the same antecedent as the statutory rule in question. An 

implicit rule could be formulated as follows: “If there is an opportunity to sell tobacco 

products from vending machines, then such sale is permitted“. We now have two rules with 

the same antecedent (“If there is an opportunity to sell tobacco products“) and incompatible 

consequences (forbidden and permitted, respectively). 

R1explicit: If there is an opportunity to sell tobacco products from vending machines, then 

such sale is forbidden. 

R2implicit: If there is an opportunity to sell tobacco products from vending machines, then 

such sale is permitted. 

So, in fact, conflicts between fundamental rights norms are conflicts between an explicit 

statutory rule instantiating a particular fundamental rights norm and an implicit rule 

'derived' by pseudological means from another, allegedly restricted, fundamental rights 

norm. If that is the case, then conflicts between fundamental rights norms are conflicts of 

the total-total type and are thus necessarily in abstracto. This is so since the conflict actually 

involves two rules (an explicit and an implicit one) that link two incompatible consequences 

with two abstract states of affairs that overlap completely (Ross 1958, pp. 128-129). 
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Finally, let me just refer in passing to the fact that, although Sampaio claims that 

conflicts between fundamental rights norms are of the partial-partial type, he exemplifies 

the conflict between fundamental rights norms in a way that seems to point to a conflict of 

the total-partial type. He makes the following logical reconstruction of the norm of the 

freedom of the press: “If there is an opportunity for press expression [c1 v c2 v cn], then there 

is a permission to do it“ (2018, p. 83). He then provides as an example of the conflict (and a 

compression of the conditions of application of the norm of the freedom of the press) a rule 

issued by parliament according to which the press is forbidden from reporting on terrorist 

attacks (2018, p. 83). From this it follows that we have two norms in the rule-exception 

relationship.3 A norm on the freedom of the press as the general rule and a norm prohibiting 

reporting on terrorist attacks as the exception (or a special) rule. This allegedly points to the 

total-partial conflict between fundamental rights norms. I, however, argue that the 

reconstruction of the conflict as that of the total-total type is better since, when it comes to 

identifying conflicts between fundamental rights norms, the goal is to determine whether 

for the same state of affairs incompatible consequences are prescribed. Namely, to 

determine whether the fundamental rights norm which is restricted by the challenged 

statutory rule prescribes for the same state of affairs (described in the statutory rule's 

antecedent) a different, incompatible legal consequence. It is irrelevant whether this 

fundamental rights norm also applies to other states of affairs. If in the case of the 

fundamental rights norm that is exemplified by the challenged statutory rule we take into 

account only the state of affairs determined by its antecedent, then in the case of the 

allegedly restricted fundamental rights norm we also have to take into account, for the sake 

of making the comparison, only that very state of affairs. 

 

2. An alternative approach to solving conflicts between fundamental rights norms 

Sampaio (2018, p. 86) says that he is aware of the weaknesses of balancing but that the 

solution “lies in using reasonable and practicable strategies to rationalize balancing 

procedures to reduce the intuitionism that is characteristic of it and to take advantage, as far 

as possible, of its flexible reasoning“. I take Sampaio's efforts in that regard as indeed 

valuable and of practical importance for our constitutional courts. However, I would like 

Sampaio to consider and assess an alternative proposal for “rationalizing the method“ he 

advocates.  

As is well known, there have been developed many methods both in literature and in 

practice for solving conflicts between fundamental rights norms, e.g., balancing, pondering, 

practical concordance (praktische Konkordanz), criteria for prioritization, criteria of 

hierarchy, etc. It seems, however, that all these methods are based only on the view that 

                                                           
3 Although it seems that Sampaio's example on p. 85 instantiates the total-total conflict (between human 
dignity and the right to life with regard to the conduct 'shooting down an airplane'). 
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constitutional rights are highly abstract legal standards and fail to fully consider the way such 

standards are applied to the case at hand and the level at which conflicts between such 

standards arise. I will, therefore, argue that whatever the method proposed for solving 

constitutional rights conflicts, it needs to consider the way in which constitutional rights are 

applied and the level of their conflict. The  normative claim that I will present here is thus 

underpinned by my analytical claim, i.e., that conflicts between constitutional rights 

eventually boil down to conflicts between explicit and implicit legal rules.  

Additionally, my claim is shored up by the assumption that within every legal system 

constitutional fundamental rights norms have as their manifestation a whole set of statutory 

legal rules that reflect these norms and concretize their content. Since fundamental rights 

norms are very abstract legal standards, have an open antecedent and a teleological 

structure, their content is usually instantiated by or manifested in a number of different legal 

rules of the system. These rules are, of course, explicit legal rules. For example, the content 

of the right to privacy usually finds its expression in the form of, e.g., rules of a particular 

system's criminal code, family act and media act. Moreover, legal systems usually also 

provide for a number of legal rules regulating a number of possible intersections between 

different fundamental rights norms. Thus, for example, defamation or libel law regulates one 

possible intersection between the right to free speech (freedom of expresssion) and the 

right to private life (right to protect one's reputation). Or, to take another example, 

copyright law regulates one possible intersection between the freedom of expression and 

the right to property. There are also a number of rules in every legal system regulating a 

number of possible intersections between the same pair of fundamental rights norms. Such 

regulations in fact prevent potential conflicts between fundamental rights, settling them in 

advance by the operation of the legal systems' law-makers. Moreover, if in a legal system 

there exists already a certain court practice regarding the application of fundamental rights, 

both the content of these rights and the regulation of some of their possible intersections 

are also manifested in the interpretation given to them by the relevant courts. It may thus 

be said that every legal system's institutional history, in addition to guaranteeing the respect 

of fundamental rights through the enactment of abstract charter legal standards, concretizes 

the content of fundamental rights through the enactment of explicit legal rules and provides 

for the regulation of at least some of their possible intersections. 

So how should the judge, faced with the total-total conflict between fundamental 

rights norms, decide the conflict? One possible way to solve such a conflict is, I claim, for the 

judge to determine which one of the conflicting legal rules, the explicit one, the 

constitutionality of which is being challenged, or the implicit one, which is constructed from 

the allegedly restricted fundamental rights norm, is better justified by the legal system's 

overall institutional history. When faced with the conflict between a fundamental rights 

norm which is concretized by the challenged statutory rule and another fundamental rights 

norms, which is allegedly restricted by the said statutory rule, the judge would first have to 

concretize the latter fundamental rights norm on the basis of the facts of the case (i.e., on 
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the basis of the challenged statutory rule). The restricted fundamental rights norm would 

form the premise of the concretisation procedure, while the formulation of the new rule 

would constitute its conclusion. The whole concretization procedure would result in the 

creation of an implicit legal rule with a closed antecedent and a precise legal consequence 

that would be comparable to the challenged statutory rule. The concretizing of the restricted 

fundamental rights norm would set the stage for its application to a concrete case. However, 

what the judge would now face is a conflict between two legal rules (an explicit and an 

implicit one). In order to solve the conflict the judge would have to decide the application of 

which one of the two rules should be given precedence in the case at hand. Since there 

already exists within the legal system a number of explicit legal rules instantiating 

fundamental rights, some of which also regulate potential intersections between the 

fundamental rights involved in the case at hand, the judge that is obliged to apply the law is 

necessarily constrained by his legal system's institutional history. So what the judge would 

now have to do is, first, determine the general direction of the institutional history of 

potential intersections of the rights in question; and second, determine the set of explicit 

legal rules regulating potential intersections between these rights that best fits the facts of 

the case at hand. This allows the judge to determine which one of the conflicting legal rules 

constructed from the “conflicting“ fundamental rights in question is better justified by the 

legal system's overall institutional history of potential conflicts between these rights. A legal 

rule which is thus better justified should be given a prima facie precedence in the case at 

hand. This, of course, does not mean that the judge cannot argue that the case at hand 

differs in important respects from previous cases and come up with elaborate arguments 

supporting the overruling of the prima facie precedence ascribed to one of the confliciting 

rules.4 
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